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United States Court of Appeals for the 
District of Columbia 


No. 6529. 

The Stanford University Book Store, Petitioner, 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue. 


1 Docket No. 49007. 

i 

The Stanford University Book Store, Petitioner. 


vs. 


Commissioner of Internal Revenue, Respondent. 

For Taxpayer: Walter C. Fox, Jr., Frederick M. Fisk, 
W. B. Sanders, C. P. A. (W. M. Smith, Deceased), Frank 
K. Nebeker. 

For Commissioner: Dean P. Kimball, Gerald jW. Brooks, 
Esq. 

Docket Entries . 


1930. 
May 20. 

“ 21. 
Jun. 28. 
July 2. 

1933. 
July 3. 


Transferred to Mr. Goodrich 12-8-33|. 

: ! 

Petition received and filed. Taxpayer notified. 
(Fee paid.) 

Copy of Petition served on General Counsel. 
Answer filed by General Counsel. 

Copy served—assigned Circuit Calendar. 


Notice of hearing at San Francisco, C^lif., begin¬ 
ning Sept. 11, 1933. 

Sept. 18. Hearing had before Mr. Van FossanJ Div. 9, on 
the merits. Submitted. Appearance of Fred¬ 
erick M. Fisk and W. B. Sanders filed at hear¬ 
ing. Petitioner’s brief due Oct. 21 1933. Re¬ 
spondent’s brief—none. j 

1—6529 
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1934. 

Oct. 10. Transcript of hearing Sept. 18, 1933, filed. 

44 20. Brief filed by taxpayer. 

1934. 

Feb. 28. Opinion rendered E. J. Goodrich, Div. 11. Judg¬ 
ment will be entered for respondent. 

44 28. Decision entered, Edgar J. Goodrich, Div. 11. 

Apr. 23. Motion for special findings of fact nunc pro tunc 
filed by taxpayer. 

44 28. Order that counsel for respondent be allowed 15 

days from date to file objections to taxpayer’s 
motion for special findings, and in case counsel 
for respondent files objections to said motion 
within time allowed, a copy shall be sent coun¬ 
sel for petitioner, and in case objections are 
filed by respondent, case shall be set on day 
calendar of June 6, 1934, at Washington, en¬ 
tered. 

May 12. Objections to motion for special findings of fact 
filed by General Counsel. 

44 12. Motion to advance hearing on motion for special 

findings of fact or set after 7-4-34, filed by 
General Counsel. 

44 15. Order that hearing on motion for special findings 

of fact and objections thereto now set for June 
6,1934, be set for hearing May 28,1934, entered. 

44 26. Order that decision entered Feb. 28, 1934, be va¬ 

cated and set aside, entered. 

44 26. Motion to continue hearing on special findings of 

fact filed by taxpayer. 

44 26. Notice of the appearance of W. M. Smith, counsel 

for taxpayer. 

2 May 28. Motion for continuance granted to 9/26/34. 

Sept. 26. Hearing had before Miss Matthews on 
motion of petitioner for special findings of 
fact and objections thereto. Continued week 
because of illness of counsel. 

Sept. 26. Order continuing proceeding to Oct. 3, 1934, en¬ 
tered. 

Oct. 3. Hearing had before Mr. E. J. Goodrich, Div. 11, 
on motion of petitioner for special findings of 
fact nunc pro tunc. Petitioner to submit 
amended findings and motion to be acted on in 
connection therewith. 



GUY T. HELVERING, COMMISSIONER. 3 

1935. 

Jan. 31. Motion for special findings of fact nunc pro tunc 
filed by taxpayer. 2/4/35, granted. 

Feb. 15. Order that the order of May 15, 1934, vacating 
decision of 2/28/34 be vacated and set aside 
and that said decision of 2/28/34 be reinstated 
as of date of entry of this order, entered, E. J. 
Goodrich, Div. 11. ! 

“ 20. Order that date of May 15, 1934, wherever it ap¬ 

pears in order of Feb. 15, 1935, (“cirder rein¬ 
stating decision”) be amended to read May 
26, 1934, entered. 

Apr. 4. Motion to strike special findings of fact, nunc 
pro tunc, filed by taxpayer. 

“ 9. Hearing set April 24, 1935, on motion. 

u 9. Copy of motion served on General Counsel. 

“ 12. Notice of the appearance of Frank KJ. Nebeker, 

counsel for taxpayer. 

“ 24. Hearing had before Mr. J. E. Murdockl, Div. 3, on 

motion of petitioner for substitution of special 
findings of fact, nunc pro tunc, argued. Taken 

c. a. y. 

“ 29. Order that petitioner’s motion of A^r. 4, 1935, 

to strike special findings of fact, nuric pro tunc, 
is denied, entered. 

May 6. Petition for review by Court of Appeals of the 
District of Columbia, with assignments of 
error, filed by taxpayer. 

“ 6. Proof of service filed. j 

“ 6. Stipulation of venue filed. 

June 28. Praecipe filed—with proof of service thereon. 

July 5. Order enlarging time to Aug. 12, 193&, to trans¬ 
mit record, entered. 

“ 8. Agreed praecipe of record filed. 
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3 U. S. Board of Tax Appeals, Filed May 20, 1930. 

United States Board of Tax Appeals. 

Docket No. 49007. 

The Stanford University Book Store, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Petition . 

The above named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Commis¬ 
sioner of Internal Revenue in his notice of deficiency 
IT :AR :C-4—JFP-60D, dated April 4, 1930, and as a basis 
of its proceeding alleges as follows: 

1. The petitioner is an incorporated co-operative asso¬ 
ciation organized under the laws of the State of California, 
with its principal office at Stanford University, California. 

2. The notice of deficiency (a copy of which is attached 
hereto and marked Exhibit “A”) was mailed to the peti¬ 
tioner on April 4, 1930. 

3. The taxes in controversy are income and profits taxes 
for the years and in the corresponding amounts as follows: 


Fiscal year ended. Amount. 

August 31, 1918. None 

August 31, 1919.$ 203.63 

August 31, 1920 . 737.46 

August 31, 1921 . 2,304.39 

August 31, 1922 . 346.81 

August 31, 1923 . 650.77 

August 31, 1924 . 353.87 

August 31, 1925 . 651.67 

August 31, 1926 . 747.41 

August 31, 1927 . 197.90 

August 31,1928 . 110.42 


Total .$6,304.33 


4. The determination of the tax contained in the said 
notice of deficiency is based upon the following errors: 
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4 (a) Failure of the respondent to classify the peti¬ 

tioner as an organization operated exclusively for 
educational purposes on a co-operative basis and therefore 
exempt from taxation under Sections 231(6) ajid 231(13) 
of the Revenue Act of 1926 and the corresponding sections 
of prior and subsequent Revenue Acts. 

(b) That said respondent’s predecessor’s Representa¬ 
tives in office held petitioner to be exempt from tax under 
the several acts in effect during the periods mentioned in 
said notice of deficiency and the respondent is bqund there¬ 
by. 

5. The facts upon which the petitioner relies $s the basis 
of this proceeding are as follows: 

(a) The petitioner is incorporated under an act of the 
Legislature of California, approved March 27j 1895, and 
entitled: “An act to provide for the incorporation, opera¬ 
tion, and management of co-operative association”. 

(b) The petitioner is operated exclusively for the bene¬ 
fit of Stanford University (an educational institution) and 
the faculty and students thereof, and all of tl^e stock or 
memberships therein are equitably owned by said Stanford 
University. 

(c) That no portion of any incidental profits ever have 
or can possibly inure to the benefit of any private share¬ 
holder or individual. 

(d) That any and all such accumulated incidental profits 

and all other property thereof are beneficially accrued to 
Stanford University which is itself exempt fr(im Federal 
income and profits taxes. ! 

6. The petitioner in support of its appeal relies upon the 
following propositions of law: 

(a) That this is a corporation organized apd operated 
exclusively for educational purposes (Section 231(6) of 
the Revenue Act of 1926 and corresponding sections of 
prior and subsequent Revenue Acts). 

(b) That this is a corporation organized for the exclu¬ 
sive purpose of holding title to property, collecting income 
therefrom, and turning over the entire amount thereof, 
less expenses, to an organization which itself is exempt 
from income and profits taxes (Section 231(13) Of the Reve- 
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nue Act of 1926 and corresponding sections of prior and 
subsequent Revenue Acts). 

5 Wherefore, petitioner prays 

1. That this Board may hear this proceeding in San 
Francisco, California. 

2. That after such hearing makes its order, judgment, 
decree, decision and award cancelling and annulling said 
proposed assessment of deficiency as set forth in said 
notice of deficiency attached hereto, and ordering, direct¬ 
ing and allowing the classification as an exempt organiza¬ 
tion, for the fiscal years ended August 31, 1918, 1919, 1920, 
1921, 1922, 1923, 1924, 1925, 1926, 1927 and 1928, respec- 
tivelv. 

3. For such other and further relief from said proposed 
assessments of deficiency as set forth in said notice of 
deficiency as to this Board may seem meet and proper, 
and for general relief. 

(Sgd.) WALTER C. FOX, Jr., 
Counsel for Petitioner, 

Merchants Exchange Bldg., San Francisco, Ccd. 

6 Affidavit. 

State of California, 

City and County of San Francisco, ss: 

J. Hugh Jackson, being duly sworn, says that he is the 
President of The Stanford University Book Store, a co¬ 
operative organization, organized and incorporated under 
the laws of the State of California, and the petitioner in 
the foregoing petition; that he has read the said petition, 
or had the same read to him, and is familiar with the state¬ 
ments therein contained, and that the facts therein stated 
are true, except such facts as are stated to be upon infor¬ 
mation and belief, and those facts he believes to be true. 

(Sgd.) J. HUGH JACKSON. 

Sworn to and subscribed before me this 12th day of May, 
1930. 

i (Sgd.) LULU P. LOVELAND, 

Notary Public in and for the City and 
County of San Francisco, State of California. 
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Treasury Department, Washington. 


April 4, 1930. 

Stanford University Bookstore, 

Stanford University, California. 

. 

Sirs: 

i 

In accordance with Section 274 of the Revenue Act of 
1926 and Section 272 of the Revenue Act of 19$8, you are 
advised that the determination of your tax liability for the 
fiscal years August 31, 1918, to August 31, 1928, inclusive, 
discloses a deficiency of $6,304.33 as shown in the state¬ 
ment attached. 

The sections of the laws above mentioned alilow you to 
petition the United States Board of Tax Appeals within 
sixty days (not counting Sunday as the sixtieth) day) from 
the date of the mailing of this letter for a rede|ermination 
of your tax liability. 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed Form 866 and forward 
both original and duplicate to the Commissioner of In¬ 
ternal Revenue, Washington, D. C., for the ^ttention of 
IT :C :P-7. The signing of this agreement foipn will ex¬ 
pedite the closing of your returns by permitting an early 
assessment of any deficiencies and preventing tfhe accumu¬ 
lation of interest charges, since the interest p4riod termi¬ 
nates thirty days after filing the agreement Ijorm, or on 
the date assessment is made, whichever is earlier; where¬ 
as if no agreement is filed, interest will accumulate to the 
date of assessment of the deficiencies. 

Respectfully, 

ROBT. H. LUCAS, 

Comtriissioner, 
By DAVID BURNET, 
Deputy Comityiissioner. 

Enclosures: Statement, Form 866, Form 882. 
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Exhibit “A” 
Statement. 


IT :AR :C-4—JFP-60D. 

In re Stanford University Bookstore, Stanford University, 

California. 

Tax Liability. 


1 

1 

Years. 

Fiscal years ended— 

Corrected 

tax 

liability. 

Tax 

previously 

assessed. 

Deficiency. 

August 

31, 

1918. 

None 

None 

None 

August 

31, 

1919. 

$ 203.63 

None 

$ 203.63 

August 

31, 

1920. 

737.46 

None 

737.46 

August 

31, 

1921. 

2,304.39 

None 

2,304.39 

August 

31, 

1922. 

346.81 

None 

346.81 

August 

31, 

1923. 

650.77 

None 

650.77 

August 

31, 

1924. 

353.87 

None 

353.87 

August 

31, 

1925. 

651.67 

None 

651.67 

August 

31, 

1926. 

747.41 

None 

747.41 

August 

31, 

1927. 

197.90 

None 

197.90 

August 

31, 

1928. 

110.42 

None 

110.42 

Totals 


$6,304.33 

None 

$6,304.33 


Reference is made to the report of the Internal Revenue 
Agent in Charge at San Francisco, California, and to your 
protest submitted under date of November 14, 1929. 

Careful consideration has been accorded your protest in 
connection With the agent’s findings. The adjustments 
recommended by the agent have been approved by this 
office. 

It appears that your organization was incorporated 
under the laws of California in 1897 for the purpose of 
furnishing books and supplies necessary for the use of the 
students and faculty of Stanford University. It also ap¬ 
pears that the members of the organization are chosen from 
the faculty of the University mentioned, each member de¬ 
positing $1.00 as a membership fee. It appears further that 
the business of the Bookstore consists of purchasing and 
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selling to the students those books and supplies which are 
required by the University referred to for carrying on its 
work of instruction, and also such articles as typewriters, 
note books, paper, pens, ink, etc. It is explained that all 
the income is used to defray the expense of carrying on the 
business of the organization, maintaining a fund for emer¬ 
gency expense and improvements and furnishing rebates 
to purchasers. It is also explained that the board of direc¬ 
tors and officers of the organization are members of the 
faculty of Stanford University, who give their serv- 
9 ices to the corporation free of charge. It ib explained 
further that the corporation claims exemption on the 
ground that it is maintained specifically for the) benefit of 
an educational institution. 

From the above it is apparent that you are incorporated 
and are an entity separate and distinct from Stanford Uni¬ 
versity. The fact that you sell, without profit, | books and 
supplies to the faculty and students of Stanford University 
does not make you an educational institution jWithin the 
meaning of Section 231(6) of the Revenue Acts. 

Furthermore, the evidence submitted does not substanti- 
ate that you are a co-operative purchasing or selling agent 
within the meaning of Section 231(12) of the Rbvenue Act 
of 1926 and the corresponding sections of pri^r Revenue 
Acts. 

Accordingly, it is held that you are not entitled to exemp¬ 
tion under any of the provisions of the Revenue ^ct of 1926 
and prior Revenue Acts nor under the Revenue ^ct of 1928. 

! 

Fiscal Year Ended August 31, 1918.1 

! 

Net loss reported on return.j. $453.54 

Your return has been reviewed and accepted; as correct. 

Tax liability . j. None 

Tax assessed . None 

Fiscal Year Ended August 31, 1919. 

Net income reported on return.I. $3,937.22 

The net income reported is accepted as corrected after 
a review of your return. 


2—6529 
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10 Invested Capital. 

Membership fees. $ 11.00 

Surplus, August 31, 1918.. 33,476.99 

Invested capital, August 31, 1918. $33,487.99 

Changes during year. None 

Excess Profits Credit. 

8% of invested capital. $2,679.04 

Exemption . 3,000.00 

Excess profits credit.. $5,679.04 

Net income reported on return. $3,937.22 

Deduct excess profits credit. 5,679.04 

Amount subject to excess profits tax. None 

Computation of Income Tax. 

Net income reported on return. $3,937.22 

Less: 

Exemption . $2,000.00 

Interest on United States obligations 

exempt from income tax. 28.14 

- 2,028.14 

Balance subject to tax. $1,909.08 

Income tax at 12% for 4 months of 1918 (1918 

rate) . $ 76.36 

Income tax at 10% for 8 months of 1919 (1919 
rate) . 127.27 

Total tax liability. $203.63 

Tax previously assessed. None 

Deficiency in tax. $203.63 
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11 Fiscal Year Ended August 31, 1920. j 

Net income reported on return. $7,231.28 

Your return has been reviewed and the net income re¬ 
ported is accepted as correct. 

i 

Invested Capital. 

Membership fees. $ 11.00 


Surplus 


Capital and surplus, August 31, 1919... 

Add: 

Membership fees paid in— 

(1) November 19, 1919—$9.00 prorated for 

287/366 of a year =. 

(2) November 24, 1919—$1.00 prorated for 

282/366 of a year =. 

(3) December 12, 1919—$1.00 prorated for 

264/366 of a year =. 

Total. . 

Deduct: 

Membership withdrawn— 

(4) May 7,1920—$2.00 prorated for 

117/366 of a year =. $ .91 

(5) 1919 Federal income tax, $203.63, 

prorated from dates due to 
have been paid results in a de¬ 
duction of. 85.82 


37,414.21 


$37,425.21 


7.06 

0.77 

0.72 


$37,433.76 


$86.73 


Invested capital for year.I $37,347.03 


Explanation of changes. 

j 

Items (1), (2) and (3) are proper additions to invested 
capital under the provisions of Section 326(a)(1) of the 
Revenue Act of 1918. 

(4) Any capital withdrawn during the year js deducted 
from invested capital for the number of da^fs affected. 
See Article 853 of Regulations 45. 
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12 (5) Federal income tax for the fiscal year ended 

August 31, 1919, has been prorated out of invested 
capital from the dates due and payable in accordance with 
the provisions of Article 845 of Regulations 45. 

Computation of Profits Tax. 


8% of invested capital. $2,987.76 

Exemption . 3,000.00 

Excess profits credit. $5,987.76 

Net income reported on return. $7,231.28 

Less—Excess profits credit. 5,987.76 

Balance subject to tax at 20%. $1,243.52 

Profits tax at 20%. $248.70 


Computation of Income Tax 

Net income reported on return. $7,231.28 

Less: 

Interest nontaxable. $ 95.00 

Profits tax. 248.70 

Exemption . 2,000.00 

- 2,343.70 

Balance subject to tax at 10% . $4,887.58 


Income tax at 10%. $488.76 

Profits tax . 248.70 

Total tax liability. $737.46 

Tax previously assessed. None 

Deficiency in tax. $737.46 

Fiscal Year Ended August 31, 1921. 

Net income reported on return. $11,476.92 


Your return has been reviewed and the net income re¬ 
ported is accepted as correct. 
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13 Invested Capital. 

Invested capital, August 31, 1920. 

Deduct: 

(1) 1919 Federal income tax. 

(2) 1920 Federal income and profits 

tax, $737.46; prorated by 
.4226 =. 




$203.63 


311.65 


$44,671.88 


$515.28 


Invested capital as adjusted.j. $44,156.60 

| 

Explanation of Changes. j 

(1) and (2) Federal income and profits taies of prior 
years have been deducted from invested capital in accord¬ 
ance with the provisions of Article 845 of Regulations 62. 

Computation of Profits Tax. 


8% of invested capital 
Exemption . 


$3,532.53 

3,000.00 


Excess profits credit 


$6,532.53 


Computation of Profits Tax Under Section 301 of the 

Revenue Act of 1921. 




Credit. 

Balance. 

[Tax 

rate. 

Tax. 

20% of invested capital... 

$ 8,831.32 

$6,532.53 

$2,298.79 

20 

$ 459.76 

Balance of income. 

2,645.60 


2,645.60 

40 

1,058.24 

Totals . 

$11,476.92 

$6,532.53 

$4,944.39 


$1,518.00 


Income Tax. 

Net income reported on return. $11,476.92 

Deduct: 

Interest exempt from 

income tax. $ 95.00 

Profits tax. 1,518.00 

Exemption . 2,000.00 -— 

$3,613.cl0 

_i_ 

Balance subject to tax at 10% $7,863.92 
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14 Income tax at 10% on $7,863.92. $ 786.39 

Excess profits tax. 1,518.00 

Total tax liability. $2,304.39 

Tax previously assessed. None 

Deficiency in tax. $2,304.39 


Fiscal Year Ended August 31,1922. 

Net income reported on return. $4,972.64 

Your return has been reviewed and the net income re¬ 
ported is accepted as correct. 

Computation of Tax. 

Net income reported on return.. $4,972.64 

Less—Credit of.. 2,000.00 

Balance subject to tax. $2,972.64 

Income tax at 10— for 4 months. $ 99.09 

Income tax at 12%% for 8 months. 247.72 

Total tax liability. $346.81 

Tax previously assessed...... None 

Deficiency in tax. $346.81 


Fiscal Year Ended August 31, 1923. 

Net income reported on return. $7,206.19 

Your return has been reviewed and the net income re¬ 
ported is accepted as correct. 

Computation of Tax. 

Net income reported on return. $7,206.19 

Less—Credit of. 2,000.00 

Balance subject to tax. $5,206.19 
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15 Income tax at 12%%. $650.77 

Tax previously assessed. None 

i 

— 

Deficiency in tax.! $650.77 

Fiscal Year Ended August 31,1924. 

Net income reported on return. $4,830.97 

Your return has been reviewed and the net!income re¬ 
ported is accepted as correct. 

Computation of Tax. 


Net income reported on return. $4,830.97 

Less—Credit of . 2,000.00 

Balance subject to tax. $2,830.97 

Income tax at 12%%. $353.87 

Tax previously assessed. None 

Deficiency in tax. j $353.87 

Fiscal Year Ended August 31, 1925. 

Net income reported on return. $7,077.93 


Your return has been reviewed and the net| income re¬ 
ported is accepted as correct. 

' 

Computation of Tax. 


Net income reported on return.i. $7,077.93 

Less—Credit of .L 2,000.00 

i 7 


Balance subject to tax. j. $5,077.93 

_ 

Income tax at 12%% for 4 months of 1924. . .. |. $211.58 
Income tax at 13% for 8 months of 1925. 440.09 

Correct tax liability. $651.67 

Tax previously assessed. None 


Deficiency in tax 


$651.67 
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16 Fiscal Year Ended August 31, 1926. 

Net income reported on return. $7,605.57 

Your return has been reviewed and the net income re¬ 
ported is accepted as correct. 

Computation of Tax. 

Net income reported on return.. $7,605.57 

Less—Credit of . 2,000.00 

Balance subject to tax. $5,605.57 

Income tax at 13% for 4 months of 1925. $242.91 

Income tax at 13%% for 8 months of 1926. 504.50 

Total tax liability. $747.41 

Tax previously assessed. None 

Deficiency in tax. $747.41 

Fiscal Year Ended August 31, 1927. 

Net income reported on return. $3,465.96 

Your return has been reviewed and the net income re¬ 
ported is accepted as correct. 

Computation of Tax. 

Net income reported on return. $3,465.96 

Less—Credit of. 2,000.00 

Balance subject to tax. $1,465.96 

Income tax at 13%%. $197.90 

Tax previously assessed. None 

Deficiency in tax. $197.90 

17 Fiscal Year Ended August 31, 1928. 

Net income reported on return. $3,523.35 

Your return has been reviewed and the net income re¬ 
ported is accepted as correct. 



















GUY T. HELVERING, COMMISSIONER. 


17 


Computation of Tax. 

: 

1927 rate! 1928 rate. 

Net income reported on return. $3,523.35 $3,523.35 

Less—Credit of . 2,000.00 3,000.00 


Balance subject to tax. $1,523.3^ $523.35 


Tax at 13%% for 4 months of 1927; 13%% 

$1,523.35 X % =.. 

Tax at 12% for 8 months of 1928; 12% 
$523.35 X % = . 1 


Total tax liability 
Tax previously assessed. 

Deficiency in tax. . 


$68.55 

41.87 

$110.42 
None 

110.42 

This final notice of the Unit’s determination of your tax 
liability is issued in accordance with your verbal instruc¬ 
tions to the revenue agent. 

18 [Stamp:] United States Board of Tax Appeals. 
Filed Jun. 28, 1930. 

United States Board of Tax Appeals. 

Docket No. 49007. 

The Stanford University Book Store, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

The Commissioner of Internal Revenue by his attorney, 
General Counsel, Bureau of Internal Revenue, for answer 
to the petition filed by the above-named petitioner, admits 
and denies as follows: 

1. Denies all the material allegations contained in para¬ 
graph 1 of the petition. 

3—6529 
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2. Admits all the material allegations contained in para¬ 
graph 2 of the petition. 

3. Admits all the material allegations contained in para¬ 
graph 3 of the petition. 

4 (a) and (b). Denies that the respondent committed 
error in the determination of the deficiency as alleged in 
paragraph 4 of the petition. 

4 (c). Denies that any error was made in the determina¬ 
tion of the deficiency referred to in deficiency letter dated 
April 4, 1930. 

5. Denies all the material allegations contained in para¬ 
graph 5 of the petition. 

6. Denies generally and specifically each and every al¬ 
legation in the petitioner’s petition contained not herein¬ 
before admitted, qualified or denied. 

Wherefore it is prayed that the petitioner’s appeal be 
denied. 

(Signed) C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

J. ARTHUR ADAMS, 

Special Attorney , 

Bureau of Internal Revenue. 

19 United States Board of Tax Appeals. 

The Stanford University Book Store, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Docket No. 49007. Promulgated February 28, 1934. 

1. A prior ruling concerning the exemption status of peti¬ 
tioner, made by respondent’s predecessor in office, is not 
binding on respondent, who may reconsider the matter 
and make his own determination in respect thereto. 

2. A cooperative bookstore whose profits are in part ac¬ 
cumulated in a reserve for business needs and contin¬ 
gencies, and in part distributed by means of rebates to 
its customers, including its members, is not exempt from 
tax under section 103 (6) or (14), Revenue Act of 1928, 
and corresponding provisions of prior acts. 
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Frederick M. Fisk, Esq., W. B. Sanders, Cl. P. A., and 
Walter Fox, Jr., Esq., for the petitioner. 

Dean P. Kimball, Esq., for the respondent. 

Opinion . 

Goodrich : 

Respondent determined deficiencies in income tax for 
fiscal years as follows: 


August 31, 1919 
August 31, 1920 
August 31, 1921 
August 31, 1922 
August 31, 1923 
August 31, 1924 
August 31, 1925 
August 31, 1926 
August 31, 1927 
August 31, 1928 


. .. $ 203.63 
737.46 
. . 2,304.39 

346.81 
650.77 
353.87 
651.67 

747.41 
197.90 

110.42 


Petitioner assails these determinations on two grounds; 
first, that respondent is bound by the prior ruling of a 
former Commissioner of Internal Revenue tolding peti¬ 
tioner to be exempt from tax; and, second, that it is ex¬ 
empt from tax under the provisions of section 103 (6) 1 
or (14), 2 Revenue Act of 1928, and corresponding provi¬ 
sions of prior acts. We hold against petitioner on both 
contentions. 

20 Petitioner is a cooperative association under the 
laws of California, organized for thd purpose of 
carrying on “a general mercantile business, fOr the accom¬ 
modation of the students and faculty of Leland Stanford 
Junior University.’’ Membership in the association is con¬ 
fined to persons connected with the university and may be 
canceled by the directors, who, in turn, are elected by the 
members. The membership fee is $1,- which represents the en- 
— 

1(6) Corporations, and any community chest, fund, oif foundation, or¬ 
ganized and operated exclusively for religious, charitablel, scientific, liter¬ 
ary, or educational purposes, or for the prevention of cruelty to children or 
animals, no part of the net earnings of which inures to the benefit of any 
private shareholder or individual. 

2 (14) Corporations organized for the exclusive purpose of holding title 
to property, collecting income therefrom, and turning over the entire 
amount thereof, less expenses, to an organization which itself is exempt 
from the tax imposed by this title. 
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tire pecuniary interest of a member in the assets of the asso¬ 
ciation and which is returned upon termination of member¬ 
ship. No dividends are paid on the membership fees. The di¬ 
rectors are in charge of the business, which is run by a man¬ 
ager employed by them upon salary. Its sales, however, 
are not limited to members. 

Petitioner has two stores, both located on university 
property, more than a mile from the nearest town. One 
building it owns and on it pays the university a nominal 
annual ground rental; the other building it rents from the 
university for $75 a month. It sells textbooks, stationery, 
engineering, laboratory and art supplies and equipment, 
notebooks, pens, typewriters (and rents them also), desk 
lamps, and other miscellaneous articels used by students, 
and fills special orders for personal stationery, dance pro¬ 
grams, emblems, and books. Textbooks are stocked after 
inquiry amongst the faculty members as to the expected re¬ 
quirements of the university classes. The bulk of its busi¬ 
ness is done with students and faculty of the university; 
sales to outsiders, tourists and visiting parents being a 
small part of the total. Petitioner sells its stock at list or 
current retail prices, and with each sale issues a cash re¬ 
ceipt which may be signed and turned in by the purchaser. 
Periodically, these receipts are totaled and rebates made 
to the purchasers from the profits of the association. In 
the period before us 10 percent of the total sales was thus 
rebated, except in 1918, when no rebate was paid, and 1920, 
when 5 percent was paid. In 1926 (the only year as to 
which we have detailed evidence) the average net profit of 
its three departments—textbook, miscellaneous, and sta¬ 
tionery—were 26.5 percent of its total sales. So far as 
this record discloses, no part of the earnings of the asso¬ 
ciation was paid to the university, or to any other exempt 
organization. 

The bylaws of the association provide that the profits 
“shall be added to the common property of the Bookstore” 
and that upon dissolution of the business “the net assets 
may, by the vote of two-thirds of the members, be trans¬ 
ferred to an organization with purposes similar to those of 
the Bookstore, or applied to any educational, charitable or 
benevolent institution or purpose.” 

Petitioner'S contention that respondent may not now lay 
a tax on its earnings because his predecessor in office was 
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of opinion that it was exempt from taxation, we may 
21 dispose of without discussion, since that point has 
been previously decided adversely. James Couzens, 
11 B. T. A. 1040; Arthur H. Lamborn, 13 B. T. A. 177; 
Frances P. Mcllhenny et al., Executors , 13 B. T. A. 288. 

Petitioner’s contention that it is an exempt corporation 
offers only little more difficulty. Clearly, it fal}s without 
the provisions of paragraph (14), for it is nbt merely 
holding property, but is actively engaged in business; more¬ 
over, it does not turn over its earnings, less expenses, to 
an exempt organization. The opposite view it does not 
press. However, it argues that it falls within paragraph 
(6) because, (a) it is organized and operated exclusively 
for educational purposes, (b) it is an integral p^rt of the 
university, which is an exempt organization, anil (c) any 
surplus which it accumulates will be distribute^ to some 
organization of similar purpose or applied to a bharitable 
or educational institution or purpose. 

We see no merit in that argument. This petitioner is 
neither organized nor operated as an educational institu¬ 
tion as that term is commonly used and underjstood. It 
arranges no lectures, holds no classes, offers nb courses. 
It sells books and supplies to persons in attendance, 
whether as faculty members or students, at an educational 
institution, and to anyone else who may come alo^g to buy. 
Nor is it an integral part of the university; it is i separate 
legal entity, controlled by its own directors and officers. 
True, its directors and officers, and members as well, are 
members of the university faculty, but it is not shown that 
a part of the duties of those individuals under | their enr 
ployment by the university is to manage the affajirs of this 
association. True, also, a report of petitioner’s condition 
is made annually to the registrar of the university, but 
there is nothing in the record before us to show that the 
university, as such, takes any action respecting tjhe report, 
or exercises any control over petitioner’s affairs. As to 
the provision of the bylaws providing for the ultiimate dis¬ 
tribution of petitioner’s accumulated surplus to an exempt 
corporation, suffice it to point out that bylaws may be 
changed, and that up to the present no part of petitioner’s 
earnings has ever been paid to any educational or charit¬ 
able institution. Cf. Riverdale Cooperative \Creamery 
Assn. , 18 B. T. A. 1159; affd., 48 Fed. (2d) 711. j 
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Moreover—and this is controlling of the case without re¬ 
gard to the other considerations urged—-the fact remains 
that a part of the net earnings of the association does inure 
to private individuals. Dividends or rebates (on its own 
records petitioner uses both terms) are regularly paid to 
such customers as turn in their purchase receipts. Though 
the majority of them may be students or faculty members 
of the university, still such customers are private indi¬ 
viduals so far as this statutory provision is concerned 
(being an exemption it must be strictly construed) 
22 and it cannot be disputed that they receive such 
part of the association’s net earnings as its directors 
see fit to distribute. 

Reviewed by the Board. 

Judgment will be entered for the respondent. 

Van Fossan, dissenting: 

I cannot agree with the majority opinion in holding that 
petitioner is not exempt from tax. 

The petitioner contends that while it has a separate cor¬ 
porate existence it is, in fact, an ancillary part of Stanford 
University and an essential factor in the proper adminis¬ 
tration of the university’s activities. 

The petitioner’s corporate structure and its method of 
conducting its business show conclusively that no part of 
its net earnings inures to the benefit of any private stock¬ 
holder or individual. The bylaws specifically provide that 
the pecuniary interest of a 44 member” or shareholder is 
limited to his $1 membership fee, that no interest or div¬ 
idend shall be paid thereon, that no distribution of the 
profits or assets shall be made to members, and that upon 
the cessation of membership the fee shall be returned to 
the member or his legal representative. The conditions 
imposed by the bylaws were carefully observed. Whatever 
so-called profits or earnings were available were distribu¬ 
ted by way of rebate to the students and faculty purchasers 
and not to the petitioner’s shareholders or members. Such 
44 profits” were determined after paying all necessary ex¬ 
penses of operation and setting aside a reserve for work¬ 
ing capital and emergency requirements. The only effect 
of this distribution was to sell the books and supplies for 
less than the quoted price. 
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The amounts retained in surplus were added to the * 4 com¬ 
mon property of the Bookstore.’’ Since only th6 current 
excess of assets over expenditures was made the basis of 
rebate, the accumulated amounts so retained remained in 
the surplus account unless needed for expenses or an un¬ 
expected demand such as loss by fire, earthquake, etc. 
Upon the dissolution of the association or the discontinu¬ 
ance of its business the net assets may be transferred to 
an organization with purposes similar to those of the peti¬ 
tioner or applied to any educational, charitable pr benev¬ 
olent institution or purpose. In no event can any dis¬ 
tribution of profits or assets be made to members. Thus 
in no sense can it be said that any part of the net earnings 
inures to the benefit of any private shareholder or in¬ 
dividual. 

We then must determine whether or not the petitioner 
wag organized and operated exclusively for an educational 
purpose. It is conceded that Stanford itself is an 
23 educational institution exempt from taxation under 
the statute. The question is whether or nof ! the peti¬ 
tioner is such an ancillary organization, essential to the 
proper and efficient functioning of Stanford, as to bring it 
within the purview of the statute. I think it is. The record 
shows that the sole purpose of the petitioner’s formation 
and operation was to provide for the students and faculty 
of Stanford textbooks and other necessary supplies at the 
lowest possible cost. The rebate system was utilized as 
the most convenient means of effecting the low cpst. The 
function performed by the petitioner was as pertinent and 
necessary to the successful operation of the university as 
many other activities which, under certain circujnstances, 
conceivably could be dispensed with—the maintenance of a 
dormitory, or the operation of a dining hall. !N|or is the 
incidental receipt of an operating profit indicative of a 
departure from its basic purpose any more than the sale 
of agricultural products raised on the institution’s ground, 
or the charging of admission fees to athletic contests. The 
primary purpose for which a corporation is organized and 
according to which it operates determines its rights to ex¬ 
emption. Trinidad v. Sagrada Orden de Predica^ores , 263 
U. S. 578; Unity School of Christianity, 4 B. T. A. |61; Sand 
Springs Home, 6 B. T. A. 198; Frederic C. Leubidcher , Ex¬ 
ecutor , 21 B. T. A. 1022. I conclude, therefore, that the 
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activity itself can properly be classed as educational in 
character. 

I am further of the opinion that the petitioner was so 
closely connected with Stanford as to be considered an 
associated part of its educational plant. The members of 
the petitioner all belong to the Stanford faculty. They 
represented many departments. In fact, no one not con¬ 
nected with Stanford could be a member. The kind and 
number of textbooks and forms carried by the petitioner 
were absolutely dependent upon the preference of the pro¬ 
fessor and the popularity of his course. The petitioner’s 
sales to persons not connected with the university were 
casual and 1 insignificant—less than 1 percent of the total 
sales. Its. sales of textbooks and supplies formed approx¬ 
imately 90 percent of its business. Its purchases and sales 
were, therefore, directly related to the needs of Stanford. 
The petitioner’s bookstore was situated on Stanford 
campus, a mile and a half from the nearest town. Geo¬ 
graphically, therefore, as well as otherwise, its operations 
were peculiarly limited to Stanford students and profes- 
sors and were essential to the efficient conduct of the uni¬ 
versity. There was no private bookstore offering the same 
services. The bookstore made a report to the university 
annually. The record establishes as a fact that the oper¬ 
ation of a bookstore on or near the campus of the univer¬ 
sity was essential to the efficient operation of the univer¬ 
sity. 

24 In my opinion the facts presented prove that the 
primary and underlying purpose of the petitioner’s 
organization and operation was educational and that it is 
entitled to exemption under the provisions of section 103 
(6) of the Revenue Act of 1928 and like sections of prior 
acts. 

Smith and Adams agree with this dissent. 

Trammell agrees with the result reached in this dissent. 
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25 United States Board of Tax Appeals, Washington. 

Docket No. 49007. 

The Stanford University Book Store, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision . 

Pursuant to the determination of the Board, a^ set forth 
in its report promulgated February 28, 1934, it |is ordered 
and decided: That there are deficiencies for the fiscal vears 

i • 

as follows: 

August 31, 1919 
August 31, 1920 
August 31, 1921 
August 31, 1922 
August 31, 1923 
August 31, 1924 
August 31, 1925 
August 31, 1926 
August 31, 1927 
August 31, 1928 

Enter. 

[Seal U. S. Board of Tax Appeals.] 

l 

(Signed) ‘ EDGAB J. GOODBICH, 

Member. 

Entered Feb. 28, 1934. 

■ 

26 [Stamp:] United States Board of T^x Appeals. 
Filed Apr. 23, 1934. 

United States Board of Tax Appeals!. 

Docket #49007. j 

I 

The Stanford University Book Store, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Motion for Special Findings of Fact Nunc )?ro Tunc 

Comes now the taxpayer by its attorneys, Frederick M. 
Fisk, Walter C. Fox, Jr., W. B. Sanders, and M. Smith, 

4—6529 


.1 $ 203.63 
. [ 737.46 

. J. 2,304.39 
346.81 
650.77 
353.87 
651.67 
747.41 
197.90 
.!. 110.42 
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and respectfully move this Honorable Board to enter into 
the record of the above entitled cause, nunc pro tunc, the 
following as its special findings of fact: 

1. Leland Stanford Junior University is an educational 
institution located in Santa Clara County, State of Cali¬ 
fornia, and is exempt from all federal income and profit 
taxes. 

2. The petitioner is a cooperative association formed 
pursuant to the laws of the State of California for the 
purpose of selling text books and supplies at the lowest 
possible cost to the students and faculty of Leland Stan¬ 
ford Junior Universitv. 

27 3. The petitioner is made up of members who are 
and at all times have been members of the faculty of 

said University. Petitioner’s membership represents many 
departments of said University faculty. Each member, 
upon becoming a member, pays a membership fee of $1.00 
(which is the only financial interest he ever has in peti¬ 
tioner), and upon resigning this fee is returned to him. 
Every member is required to resign immediately upon sev¬ 
ering his connection with said University. The officers and 
directors of the petitioner are selected from among its 
members, are in charge of the operation of its business, 
but are paid no salary, the business being carried on by a 
manager selected by them and paid a stipulated salary. 

4. Petitioner’s business or book store is carried on from 
two buildings adjoining each other; one of the buildings 
is owned by the petitioner and a nominal annual ground 
rental is paid said University for the use of same; the other 
building is owned by said University and rented to the pe¬ 
titioner for $75.00 per month. Said book store is situated 
on said University campus more than a mile and a half 
from the nearest town, and, geographically, its operations 
are peculiarly limited to students and professors of said 
Universitv and are essential to the efficient conduct of said 
University. There is not available any private book store 
offering the same or similar services. Petitioner makes an 
annual report of its business to said University and the 

operation of a book store such as that of the peti- 

28 tioner on or near the campus of said University is 
essential to the efficient operation of same. 

5. The petitioner’s sole business consists of selling text 
books, engineering, laboratory and art supplies and equip- 
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ment, stationery, note books, pens, typewriters |(and rents 
them also), desk lamps, and other miscellaneous articles 
used by the students and faculty of said University. It 
also fills for said students and faculty members special 
orders for personal stationery, dance program^, emblems, 
and books. Petitioner’s sale of text books, ehgineering, 
laboratory and art supplies and equipment comprises ap¬ 
proximately 90% of its gross business. The remaining ar¬ 
ticles mentioned above compose only 10% of its gross busi¬ 
ness. Sporadic sales are made to persons (either parents 
of students or visitors at said University) other than stu¬ 
dents and members of the faculty, but said sale^ amount to 
1% or less of petitioner’s gross business. Thb kind and 
number of text books and forms carried by petitioner are 
absolutely dependent upon the preference of the professor 
in whose department they are to be used, and the popularity 
of his course, said text books, etc., being only placed in 
stock after inquiry among the various faculty ipembers of 
said University as to the expected requirements!of the Uni¬ 
versity classes. 

6. The petitioner sells its said merchandise dtock at list 
or current retail prices, and at each sale issued a cash re¬ 
ceipt which may be signed and turned iiit to the pe- 

29 titioner by the purchaser. Periodically these re¬ 
ceipts are totalled and rebates made to thp purchaser 
from the current excess of assets over operating expenses. 
Any excess over operating expenses incurred j)y the peti¬ 
tioner not returned by way of said rebate is ^et aside in 
a surplus account for working capital and emergency re¬ 
quirements (unexpected demand such as loss by fire, earth¬ 
quake, etc.). Said rebate system is employed as the most 
practical and convenient means of effecting the lowest pos¬ 
sible cost to the students and faculty of said University. 
During the taxable period in question, 10% anpually of the 
gross sales was rebated except in the years 1918 and 1920; 
in the former year no rebate was paid, and in the latter 
5% was paid. No part of the earnings or assets of the 
petitioner have at any time been paid to any member or 
shareholder of the petitioner or to any othei^ individual. 
Neither has any part of same been paid to saic. University 
or any other exempt organization. 

7. The petitioner’s By-Laws provided that f‘in case of 
the dissolution or discontinuance of the busihess of the 
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book store, the net assets may, by the vote of two-thirds 
of the members, be transferred to an organization with 
purposes similar to those of the book store, or applied to 
any educational, charitable or benevolent institution or pur¬ 
pose.” This provision of the By-Laws was in effect 

30 throughout the entire taxable periods in question, 
and fully complied with. 

Respectfully submitted, 

FREDERICK M. FISKE, 
WALTER C. FOX, Jr., 

W. B. SANDERS, 

W. M. SMITH, 

Counsel for Taxpayer, 

1039 NatT Press Bldg., Washington, D. C . 

Dated March 17, 1934. 

31 United States Board of Tax Appeals, Washington. 

Docket No. 49007. 

The Stanford University Book Store, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Order. 

The petitioner having, on April 23, 1934, filed a motion 
for special findings of fact nunc pro tunc, and a copy hav¬ 
ing been served on counsel for the respondent, it is 
Ordered that counsel for the respondent be allowed fif¬ 
teen days from the date hereof within which to file any 
objections he may have to said motion; and in the event 
counsel for the respondent files objections to said motion 
within the time allowed, a copy of such objections shall be 
served on counsel for petitioner. And it is 
Further ordered that, in the event such objections are 
filed by respondent, the proceeding shall be set down on 
the day calendar of June 6, 1934, for hearing at the Wash¬ 
ington office. 

i (Signed) EUGENE BLACK, 

Chairman, United States Board of Tax Appeals. 

[Seal U. S. Board of Tax Appeals.] 

Dated Washington, D. C., April 28, 1934. 
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32 [Stamp:] U. S. Board of Tax Appeal^. Received 

May 12, 1934. , 

[Stamp:] United States Board of Tax Appeals. Filed 
May 12, 1934. 

United States Board of Tax Appeal^. 

Docket No. 49007. ! 

i 

The Stanford University Book Store, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Objections to Petitioner’s Motion for Special Findings of 

Fact. 

Now comes the Commissioner of Internal Revenue, by 
his attorney, Robert H. Jackson, General Couiisel, Bureau 
of Internal Revenue, and pursuant to the ofder of the 
Board dated April 28, 1934, enters the following objections 
to the motion filed by petitioner for special findings of fact: 

1. The proposed findings of fact fail to state ill the facts. 

2. The proposed findings of fact do not state the facts 
accurately. 

3. The proposed findings of fact include genjeral conclu¬ 
sions not justified by the testimony. 

4. The proposed findings of fact include at least one mat¬ 
ter of guess work. 

One or more of these objections apply to eaclj paragraph 
of the proposed findings of fact except paragraph 1. 

In view of the fact that the matter has been $et down for 
hearing a fuller statement of the objections and the 

33 argument thereunder is reserved until skid hearing. 

(Signed) ROBERT H. JACKSON, 

General Counsel , Bureau of Internal Revenue. 


Of Counsel: 

DEAN P. KIMBALL, 

Special Attorney , 

Bureau of Internal Revenue. 

DPK/SF—5-10-34. 
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34 [Stamp:] United States Board of Tax Appeals. 

Filed May 26, 1934. 

United States Board of Tax Appeals. 

Docket No. 49007. 

The Stanford University Book Store, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Motion for Continuance of Hearing on Petitioner’s Motion 

for Special Findings of Fact . 

Now comes the petitioner by counsel and moves and 
prays the Honorable Board to remove the hearing on the 
petitioner’s motion for special findings of fact and objec¬ 
tions thereto from the Washington Day Calendar of May 
28th, 1934, and set it down for hearing some date subse¬ 
quent to July 18, 1934. As grounds for this motion peti¬ 
tioner represents that (1) the Honorable Board has issued 
an order vacating its decision and opinion promulgated 
February 28th, 1934, so as to give said petitioner addi¬ 
tional time to perfect its Petition for Review, and (2) nego¬ 
tiations are presently being carried on by the counsel for 
respondent and counsel for petitioner looking towards re¬ 
moval of objections of the respondent to petitioner’s mo¬ 
tion for special findings of fact. Counsel for petitioner 
truly believes that respondent’s objections to said motion 
will be adjusted without the necessity of a hearing on peti¬ 
tioner’s said motion. 

W. M. SMITH, 
Counsel for Petitioner , 

1039 National Press Building , Washington , D. C. 

Granted May 28, 1934. Con’t. to Sept. 26, 1934. 

(Signed) EUGENE BLACK, 

Member , U. S. Board of Tax Appeals. 
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35 U. S. Board of Tax Appeals. Filed Maly 26, 1934. 
United States Board of Tax Appeals, Washington. 

Docket No. 49007. 

The Stanford University Book Store, Petitioner, 


Commissioner of Internal Revenue, Respondent. 

Entry of Appearance. 

The undersigned, being duly admitted to practice before 
the United States Board of Tax Appeals as Attorney, here¬ 
with enters his appearance for the petitioner ih the above- 
entitled proceeding. 

(S.) W. M. SMfITH, 

1039 Nat’l. Press Bldg., W ashindton, D. C. 

36 United States Board of Tax Appeals. 

: j 

Docket No. 49007. 

The Stanford University Book Store, Petitioner, 

v. 

i 

Commissioner of Internal Revenue, Respondent. 

I 

Order Vacating Decision. 

For good cause, it is ordered that the decision entered 
herein February 28, 1934, be and the same hereby va¬ 
cated and set aside. 

Enter. | 

[Seal U. S. Board of Tax Appeals.] 

(Signed) EDGAB J. GOODEICH, 

Member , United States Board of Tax Appeals. 


Entered May 26, 1934. 
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37 Minutes of Proceedings. 

United States Board of Tax Appeals. 

Date: Oct. 3, 1934. 

Place: Wash., D. C. 

Docket No. 49007. 

Proceeding: Stanford University Book Store. 

Assigned to: Mr. Goodrich, Division No. -. 

Counsel: 

For Petitioner: Wm. M. Smith, Esq. 

For Respondent: Dean P. Kimball, Esq. 
Stenographic Reporter: None. 

Hearing (Hour commenced and closed): -. 

Sub. C. A. V. Transcript Ordered (Yes or No): No. 
On the merits:-. 

On motion of petitioner, motion for special findings of 
fact nunc pro tunc. 

Ordered: Petitioner to submit amended findings and mo¬ 
tion to be acted on in connection therewith. 

Filed at hearing: -. 

Petitioner ’s brief: -. 

Respondent’s brief: -. 

Witnesses for Petitioner: - -. 

Witnesses for Respondent: - -. 

Exhibits— 

Petitioner’s (Number and Describe): -. 

Respondent’s (Letter and Describe): None. 

(Signed) - -, 

Division Clerk. 

38 United States Board of Tax Appeals. Filed Jan. 1, 

1935. 

United States Board of Tax Appeals. 

Docket 49007. 

The Stanford University Book Store, Petitioner , 

vs. 

Commissioner of Internal Revenue, Respondent. 

Motion for Special Findings of Fact Nunc pro Tunc. 

Comes now the taxpayer by its attorneys*, Frederick 
M. Fisk, Walter C. Fox, Jr., W. B. Sanders, and W. M. 
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Smith, and respectfully move this Honorable Board to 
enter into the record of the above entitled caude, nunc pro 
tunc, the following as its special findings of fajct: 

(1) Leland Stanford Junior University isj an educa¬ 
tional institution located in Santa Clara County, State of 
California, and is exempt from all Federal income and 
profit taxes. 

(2) The petitioner is a cooperative association formed 
pursuant to the laws of the State of California £or the pur¬ 
pose of carrying on a general mercantile business for the 
accommodation of the students and faculty of Leland Stan¬ 
ford University. 

(3) The petitioner is made up of members who are, and 
at all times have been, members of the faculty pf said Uni¬ 
versity. Petitioner’s membership represents many 

39 departments of said University faculty. Article 6 
of its By-Laws provides that each member, upon 
becoming a member, pays a membership fee of one dollar 
($1.00) and no more, and that no interest or dividend shall 
be paid upon such membership fee nor shall $ny distribu¬ 
tion of profits or assets be made to members. Upon re¬ 
signing this fee is returned to him. Every member is re¬ 
quired to resign immediately upon severing his connection 
with said University. The officers and directors of the 
petitioner are selected from amongst its members; are 
in charge of the operation of its business, but are paid no 
salary, the business being carried on by a Manager selected 
by them and paid a stipulated salary. 

(4) Petitioner’s business, or book store, i$ carried on 
from two buildings adjoining each other and one of the 
buildings is owned by the petitioner and a nominal annual 
ground rental is paid said University for the iise of same; 
the other building is owned by said University and rented 
to the petitioner for seventy-five ($75.00) per ljnonth. Said 
Bookstore is situated on said University can^pus about a 
mile and a half from the nearest town, which is Palo Alto, 
reached by street car charging a fare of $.05 each way. 
During the period here involved there was i}o competing 
book store in Palo Alto. Petitioner makes an annual re¬ 
port of its business to said University. The joperation of 
petitioner’s book store on campus of said University is a 
convenience to the students and faculty of th^ University. 
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(5) It sells text books, stationery, engineering, labora¬ 
tory and art supplies and equipment, note books, 

40 pens, typewriters (and rents the latter also), desk 
lamps and other miscellaneous articles used by stu¬ 
dents, and fills special orders for personal stationery, dance 
programs, etnblems and books. Textbooks are stocked 
after enquiry amongst the faculty members as to the ex¬ 
pected requirements of the University classes. The bulk 
of its business is done with students and faculty of the 
University; sales to outsiders, tourists and visiting parents 
being a small part of the total. 

(6) The petitioner sells its merchandise stock at list or 
current retail prices and each sale issues a cash receipt 
which may be signed and turned in to the petitioner by the 
purchaser. Periodically these receipts are totalled and 
rebates made to the purchaser from the profits of the As¬ 
sociation. If the purchaser does not file his receipts he 
does not get a rebate. If the receipts are filed the customer 
receives a rebate regardless of what article he has pur¬ 
chased. Any excess over operating expenses incurred by 
the petitioner, not returned by way of rebate, is set aside 
in a surplus account for working capital and emergency 
requirements (unexpected demands such as loss by fire, 
earthquakes, etc.) During the taxable period in question 
10% annually of gross sales was rebated except in the years 
1918 and 1920. In the former year no rebate was paid and 
in the latter 5% was paid. No part of the earnings or 
assets of petitioner has at any time been paid to individ¬ 
uals except through rebates or in payment for services 
actually rendered; neither has any part of same been paid 

to said University or any other exempt organiza- 

41 tion. 

(7) The petitioner’s By-Laws provided that 44 in 
case of the dissolution or discontinuance of the business 
of the book store, the net assets may, by the vote of two- 
thirds of the members, be transferred to an organization 
with purposes similar to those of the book store or applied 
to any educational, charitable or benevolent institution or 
purpose”. This provision of the By-Laws was in effect 
throughout the entire taxable periods in question and fully 
complied with. These By-Laws may be amended by the 
votes of a majority of the members of the book store after 
ten days notice of such proposed amendment has been given. 
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(8) For the year 1926 the results of the operations of 
the various departments of the book store wer^ as follows: 


A*. Book Department: 


Cash and credit sales . j. .$73,176.27 

Less refunds ...|.. 1,550.35 

Giving a net of .$71,625.92 


The cost of said merchandise was .I.. 58,366.27 

The expenses of the department were.!.. 5,620.63 

Leaving a profit of .j.. 7,638.92 


B. Miscellaneous Department: 

Cash and credit sales .$50,942.21 

Less refunds . 3,195.02 


Giving a net of .j.. $47,747.19 

The cost of merchandise sold was .j. . 32,065.04 

The expenses were. 4,819.09 

This left a profit of. 10,863.06 

42 C. Stationery Department: 

Cash and credit sales .$22,333.93 

Less refunds . 68.00 

Leaving a net of. j . .$22,265.93 

The cost of merchandise sold was. .. 10,901.14 

The expenses were . . . 3,320.56 

Leaving a profit of . 8,044.23 


No objection. 


W. M. SlfllTH, 
Attorney for petitioner. 

i 

(sgnd.) ROBERT H. JACKSON, 
Assistant General Counsel for the 
Bureau of Interned Revenue. 


Granted Feb. 4, 1935. 


(Signed) 


EDGAR J. GOODRICH, 
Member United States Board of Tatfc Appeals. 
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United States Board of Tax Appeals. Filed Jan. 31, 
1935. 

43 United States Board of Tax Appeals 

Docket No. 49007. 

The Stanford University Book Store, Petitioner , 

vs. 

Commissioner of Internal Revenue, Respondent. 
Order Reinstating Decision. 

The decision of the Board herein entered February 28, 
1934, having been vacated by order of May 15, 1934, for 
the purpose of permitting a hearing on motion for special 
findings of fact and objections thereto; and said hearing 
having been duly had and said motion having been granted, 
it is 

Ordered that the order of May 15, 1934, vacating the 
decision of February 28, 1934, be and the same is hereby 
vacated and set aside; and it is 

Further ordered that the said decision of February 28, 
1934, be and the same is hereby reinstated as of the date 
of entry of this order. 

Enter. 

[Seal U. S. Board of Tax Appeals, 1924.] 

(Signed) 

EDGAR J. GOODRICH, 

Member , United States Board of Tax Appeals. 

Entered Feb. 15, 1935. 

44 United States Board of Tax Appeals. 

Docket No. 49007. 

The Stanford University Book Store, Petitioner , 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order. 

It appearing of record that the date of May 15, 1934, set 
forth in the “Order Reinstating Decision” entered herein 
February 15,1935, is in error, it is 
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Ordered that said date of May 15, 1935, wherever it ap¬ 
pears in said “Order Reinstating Decision” lie and the 
same is hereby amended to read May 26, 1934. 

Enter. 

i 

[Seal U. S. Board of Tax Appeals, 1924.] 

(Signed) 

EUGENE BLACK, 

Member, United States Board of Tax 4-VP ea ^ s - 
Entered Feb. 20, 1935. 

45 United States Board of Tax Appeals. 

4, 1935. 

United States Board of Tax Appeals'. 

i 

Docket No. 49007. 

The Stanford University Book Store, Petitioner , 

vs. 

Commissioner of Internal Revenue, Respondent. 

i 

Motion to Strike Special Findings of Fact Nun |c pro Tunc. 

Comes now the taxpayer, by its attorneys, Frederick M. 
Fisk, Walter C. Fox, Jr., W. B. Sanders, and Frank K. 
Nebeker, and respectfully moves this honorable Board to 
strike from its files and the record in the abbve entitled 
cause the motion for special findings of fact nutic pro tunc, 
which motion was filed by Wm. M. Smith and granted by 
Edgar J. Goodrich, member of the United Spates Board 
of Tax Appeals, on February 4, 1935. 

Dated April 2, 1935. j 

Respectfully submitted, 

FREDERICK M. ^ISK, 
WALTER C. FOX, Jr., 

W. B. SANDERS, 

FRANK K. NEBEKER. 

r 



36 


STANFORD UNIVERSITY BOOK STORE VS. 


United States Board of Tax Appeals. Filed Jan. 31, 
1935. 

43 United States Board of Tax Appeals 

Docket No. 49007. 

The Stanford University Book Store, Petitioner , 

vs. 

Commissioner of Internal Revenue, Respondent. 
Order Reinstating Decision. 

The decision of the Board herein entered February 28, 
1934, having been vacated by order of May 15, 1934, for 
the purpose of permitting a hearing on motion for special 
findings of fact and objections thereto; and said hearing- 
having been duly had and said motion having been granted, 
it is 

Ordered that the order of May 15, 1934, vacating the 
decision of February 28, 1934, be and the same is hereby 
vacated and set aside; and it is 

Further ordered that the said decision of February 28, 
1934, be and the same is hereby reinstated as of the date 
of entry of this order. 

Enter. 

[Seal U. S. Board of Tax Appeals, 1924.] 

(Signed) 

1 EDGAR J. GOODRICH, 

Member , United States Board of Tax Appeals. 

Entered Feb. 15, 1935. 

44 United States Board of Tax Appeals. 

Docket No. 49007. 

The Stanford University Book Store, Petitioner , 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order. 

It appearing of record that the date of May 15, 1934, set 
forth in the “Order Reinstating Decision” entered herein 
February 15, 1935, is in error, it is 
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Ordered that said date of May 15, 1935, wherever it ap¬ 
pears in said “Order Reinstating Decision” tfe and the 
same is hereby amended to read May 26, 1934j. 

Enter. 

i 

[Seal U. S. Board of Tax Appeals, 1924.] 

(Signed) 

EUGENE BLAfCK, 

Member, United States Board of Tax \Appeals . 
Entered Feb. 20, 1935. I 

45 United States Board of Tax Appeals. Filed April 

4, 1935. 

United States Board of Tax Appeals. 

Docket No. 49007. 

The Stanford University Book Store, Petitioner, 

vs. 

Commissioner of Internal Revenue, 

Motion to Strike Special Findings of Fact Nurip pro Tunc. 

Comes now the taxpayer, by its attorneys, Frederick M. 
Fisk, Walter C. Fox, Jr., W. B. Sanders, and Frank K. 
Nebeker, and respectfully moves this honorable Board to 
strike from its files and the record in the ab^ve entitled 
cause the motion for special findings of fact nu^ic pro tunc, 
which motion was filed by Wm. M. Smith and granted by 
Edgar J. Goodrich, member of the United Spates Board 
of Tax Appeals, on February 4, 1935. 

Dated April 2, 1935. 

Respectfully submitted, 

FREDERICK M. FISK, 
WALTER C. FOX, Jr., 

W. B. SANDERS, 

FRANK K. NEBEJKER. 
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46 United States Board of Tax Appeals. 

Docket #49007. 

The Stanford University Book Store, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Affidavit. 

State of California, 

City and County of San Francisco , ss: 

Frederick M. Fisk, being first duly sworn, deposes and 
says: 

That he is an attorney at law associated in the practice 
of law with the firm of Chickering & Gregory, whose prin¬ 
cipal office is located at 465 California Street, San Fran¬ 
cisco, California, and is one of the attorneys of record for 
the petitioner in the above entitled matter. Your affiant 
is in charge of and has been directing both the prosecution 
of the above entitled matter before the United States 
Board of Tax Appeals and its review before the Court of 
Appeals of the District of Columbia. 

Affiant further states that under date of April 17, 1934, 
a letter was. posted at his direction in the United States 
post box, postage prepaid, addressed to one Wm. M. Smith, 
attorney at law, 1039 National Press Building, Washing¬ 
ton, D. C. In said letter your affiant enclosed a 

47 motion for special findings of fact, a copy of which 
is enclosed herewith, attached hereto and marked 

Exhibit “A”, together with instructions that said motion 
be filed with the United States Board of Tax Appeals, and 
that said Wm. M. Smith represent the petitioner in Wash¬ 
ington, D. C., in said connection. 

Your affiant is informed and believes, and therefore 
states, that said Wm. M. Smith did file said motion with the 
United States Board of Tax Appeals, and appeared in said 
proceeding as an attorney of record representing the above 
entitled petitioner. That subsequently said Wm. M. Smith 
had negotiations with the attorney for the Commissioner 
of Internal Revenue in an effort to obtain his consent to 
the special findings of fact incorporated in said motion. 
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Said Wm. M. Smith, by telegrams and letters, j informed 
your affiant of the objections of the Commissioneif of Inter¬ 
nal Revenue’s representative to said proposed] findings, 
whereupon your affiant, after an exchange of correspond¬ 
ence and telegrams, directed said Wm. M. Smith to pro¬ 
ceed to hearing before the United States Boatfd of Tax 
Appeals on said motion. 

In connection with said hearing, your affiant wrote said 
Wm. M. Smith under date of June 12, 1934, as follows: 

“We assume that there will be a hearing before the 
Board on the determination of the question of special find¬ 
ings of fact. We also assume that in the event our pro¬ 
posed findings or any of them are denied, you will save the 
necessary exceptions in order to review the recor^L in deter¬ 
mining whether or not the special findings of faqt are sup¬ 
ported by the record . 9 ’ 

i 

, I 

Under date of July 3, 1934, your affiant again wrote said 
Wm. M. Smith: 

48 “If you are unable to get the Board to sign find¬ 
ings as contended by us, we desire that you make the 
necessary objections and save your exceptions. jALso move 
for judgment at the end of the argument and sajve the ex¬ 
ceptions so that we can appeal on the entire recbrd.” 

On September 17, 1934, your affiant again ^rote said 
Wm. M. Smith: 

“If the Board makes any special findings of fact con¬ 
trary to our proposed ones, please make the necessary 
objections and save an exception. 

“Please move for a judgment and save an exception in 
order that our record may be in shape for taking an appeal 
on the statement of evidence. 

“Please feel at liberty to take whatever other] steps you 
deem advisable to protect our client’s rights on an appeal, 
and do not hesitate to call upon us if we can he of any 
assistance.” 

i 

On February 8, 1935, your affiant received, enclosed in 
a letter under date of February 4, 1935, and sighed by said 
Wm. M. Smith, a copy of a motion for special Endings of 
fact nunc pro tunc, which your affiant is informed and 
believes has been filed in the above entitled proceeding by 
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said Wm. M. Smith and consented to by the attorney for 
the respondent and signed by the right honorable Judge 
Goodrich. 

Immediately upon the receipt of said motion for special 
findings of fact, and under date of February 11, 1935, your 
affiant wrote said Wm. M. Smith requesting that he with¬ 
draw said motion for special findings of fact. Your affiant 
has received no response to the last mentioned communica¬ 
tion. 

49 Further your affiant saith not. 

Dated April 2, 1935. 

FREDERICK M. FISK. 

Subscribed and sworn to before me this 2nd day of 
April, 1935. 

[seal.] KATHRYN E. STONE, 

Notary Public in and for the City and County 
of San Francisco , State of California. 

My commission expires March 1, 1937. 

50 Exhibit “A”. 

United States Board of Tax Appeals. 

Docket #49007. 

The Stanford University Book Store, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Motion for Special Findings of Fact Nunc Pro Tunc. 

Comes now the taxpayer by its attorneys, Frederick M. 

Fisk, Walter C. Fox, Jr., W. B. Sanders, and-, 

and respectfully move this Honorable Board to enter into 
the record of the above entitled cause, nunc pro tunc, the 
following as its special findings of fact: 

1. Leland Stanford Junior University is an educational 
institution located in Santa Clara County, State of Cali¬ 
fornia, and is exempt from all federal income and profit 
taxes. 

2. The petitioner is a cooperative association formed 
pursuant to the laws of the State of California for the pur- 
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pose of selling text books and supplies at the lowest pos¬ 
sible cost to the students and faculty of Leland Stanford 
Junior University. 

3. The petitioner is made up of members w}io are and 
at all times have been members of the faculty df said Uni¬ 
versity. Petitioner’s membership represents! many de¬ 
partments of said University faculty. Each member, upon 
becoming a member, pays a membership fee of $1.00 

(which is the only financial interest he ever has in 

51 petitioner) and upon resigning this fee is returned 
to him. Every member is required to resign imme¬ 
diately upon severing his connection with said University. 
The officers and directors of the petitioner a,re selected 
from among its members, are in charge of the operation 
of its business, but are paid no salary, the business being 
carried on by a manager selected by them £nd paid a 
stipulated salary. 

4. Petitioner’s business or book store is carried on from 
two buildings adjoining each other; one of tile buildings 
is owned by the petitioner and a nominal annual ground 
rental is paid said University for the use o^‘ same; the 
other building is owned by said University arid rented to 
the petitioner for $75.00 per month. Said book store is 
situated on said University campus more thaq a mile and 
a half from the nearest town, and, geographically, its oper¬ 
ations are peculiarly limited to students and professors of 
said University and are essential to the efficierit conduct of 
said University. There is not available any private book 
store offering the same or similar services.! Petitioner 
makes an annual report of its business to said University 
and the operation of a book store such as that of the peti¬ 
tioner on or near the campus of said University is essential 
to the efficient operation of same. 

5. The petitioner’s sole business consists off selling text 
books, engineering, laboratory and art supplies and equip¬ 
ment, stationery, note books, pens, typewriters (and rents 
them also), desk lamps, and other miscellaneous articles 
used by the students and faculty of said University. It 
also fills for said students and faculty meipbers special 

orders for personal stationery, dancp programs, 

52 emblems, and books. Petitioner’s sale <if text books, 
engineering, laboratory and art supplies and equip- 

6—6529 
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ment comprises approximately 90% of its gross business. 
The remaining articles mentioned above compose only 10% 
of its gross business. Sporadic sales are made to persons 
(either parents of students or visitors at said University) 
other than students and members of the faculty, but said 
sales amount to 1% or less of petitioner’s gross business. 
The kind and number of text books and forms carried by 
petitioner are absolutely dependent upon the preference 
of the professor in whose department they are to be used, 
and the popularity of his course, said text books, etc., being 
only placed in stock after inquiry among the various fac¬ 
ulty members of said University as to the expected require¬ 
ments of the University classes. 

6. The petitioner sells its said merchandise stock at list 
or current retail prices, and at each sale issues a cash re¬ 
ceipt which may be signed and turned in to the petitioner 
by the purchaser. Periodically these receipts are totalled 
and rebates made to the purchaser from the current excess 
of assets over operating expenses. Any excess over oper¬ 
ating expenses incurred by the petitioner not returned by 
way of said rebate is set aside in a surplus account for 
working capital and emergency requirements (unexpected 
demand such as loss by fire, earthquake, etc.). Said rebate 
system is employed as the most practical and convenient 
means of effecting the lowest possible cost to the students 
and faculty of said University. During the taxable period 
in question, i 10% annually of the gross sales was rebated 
except in the years 1918 and 1920; in the former year no 
rebate was paid, and in the latter 5% was paid. No part 

of the earnings or assets of the petitioner have at 
53 any time been paid to any member or shareholder 

of the petitioner or to any other individual. Neither 
has any part of same been paid to said University or any 
other exempt organization. 

7. The petitioner’s By-Laws provided that “in case of 
the dissolution or discontinuance of the business of the 
book store, the net assets may, by the vote of two-thirds 
of the members, be transferred to an organization with 
purposes similar to those of the book store, or applied to 

anv educational, charitable or benevolent institution or 

* ' 

purpose”. This provision of the By-Laws was in effect 
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throughout the entire taxable periods in questiop, and fully 
complied with. 

Respectfully submitted, 


Dated March 17, 1934. 


Counsel for Taxpayer 


54 United States Board of Tax Appeals, Washington. 

April 9, 1935. 

Docket No. 49007. 

Stanford University Book Store, Petitioner, 

[ 

Commissioner of Internal Revenue, Respondent. 

Notice of Filing and Hearing Motion 

Please take notice the petitioner has filed 4 motion in 
the above-entitled proceeding, a copy of which| is enclosed 
herewith. 

This motion has been placed on the Day Calendar for 
hearing before a Division of the Board at its Washington 
office, Constitution Avenue at 12th Street Northwest, at 
9:30 a. m. on April 24, 1935. 

No further notice of this hearing will be sent. 

(S.) B. D. GAMjBLE, 

Clerk. 

To Walter Fox, Jr., Esq., Merchants Exchange Bldg., 
San Francisco, Calif. 

55 United States Board of Tax Appealk 

i 

Docket No. 49007. 

i 

Stanford University Book Store, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

| 

Order. | 

1 

For reasons more fully set forth in a memorandum ac¬ 
companying this order, it is 
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Ordered that the petitioner’s motion of April 4, 1935, to 
strike special findings of fact nunc pro tunc, is denied. 

[Seal U. S. Board of Tax Appeals.] 

(Signed) J. E. MURDOCK, 

Member, United States Board of Tax Appeals. 

Dated Washington, D. C., April 29, 1935. 

56 United States Board of Tax Appeals. 

Docket No. 49007. 

The Stanford University Book Store, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Frank K. Nebeker, Esq., for the Petitioner. 

Gerald W. Brooks, Esq., for the Respondent. 

Memorandum. 

Murdock : 

The above named counsel for the petitioner on April 24, 
1935, made an oral argument in support of the petitioner’s 
“Motion to Strike Special Findings of Fact Nunc Pro 
Tunc”, which motion had been filed on April 4,1935. Coun¬ 
sel for the respondent opposed the motion. 

The original counsel for the petitioner in this case are 
located in San Francisco. The Board promulgated its 
report and on February 28, 1934, entered a final decision 
in the case. 1 Thereafter, on April 23, 1934, the original 
counsel for the petitioner, together with W. M. Smith, at 
that time an attorney of Washington, D. C., filed a “Motion 
for Special Findings of Fact Nunc Pro Tunc.” W. M. 
Smith entered his appearance in the case generally for the 
petitioner, handled the numerous matters that arose in con¬ 
nection with: this motion, and appeared for the petitioner 
in connection therewith from time to time. After contin¬ 
uances, conferences with the respondent’s counsel, 

57 and a hearing in connection with the original motion, 
a new “Motion for Special Findings of Fact Nunc 

Pro Tunc” was submitted on behalf of the petitioner and 
in the name of its four counsel of record, signed W. M. 
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Smith. This motion was endorsed “No objection” by 
counsel for the respondent and was granted by Edgar J. 
Goodrich, Member of the Board, on Februaify 4, 1935. 
Edgar J. Goodrich had written the prevailing j opinion in 
the case, had signed the decision in the case, ha<jl conferred 
with counsel, and had presided at the hearing on the 
motion. He resigned as a Member of the Boatd on Feb¬ 
ruary 15, 1935. We are informed that W. M. Smith died 
some time about the middle of February, 1935. Frank K. 
Nebeker came into the case after the death of ^mith. 

It is now urged on behalf of the petitioner that every¬ 
thing which Smith did on behalf of the petitioner should be 
undone, so that the present counsel for the petitioner can 
begin all over again to urge the Board to take action on 
the original “Motion for Special Findings of (Fact Nunc 
Pro Tunc”, filed on April 23, 1934. The present motion is 
to have the Board strike from its files and thd record the 
“Motion for Special Findings of Fact Nunc &Pro Tunc” 
which was filed by W. M. Smith and granted py Edgar J. 
Goodrich on February 4, 1935. No reason for this action 
is presented in the motion. Attached to the ipotion is an 
affidavit of Frederick M. Fisk, one of the counsel for the 
petitioner, which sets forth certain circumstances and cer¬ 
tain communications from Fisk to Smith which are in¬ 
tended to show that Smith was expected to have the Board 
rule definitely on each of the seven numbered paragraphs 
of the petitioner’s motion filed on April 23, 1934, and ex¬ 
ceeded his authority in presenting to the Boar<jl the second 
“Motion for Special Findings of Fact Nunc pro Tunc”, 
containing eight paragraphs of proposed findings, which 
motion the Board granted on February 4, 193^- The con¬ 
tention of present counsel that Smith was not 
58 authorized to act as he did for the petitioner is 
wholly unsupported. 

There is no claim nor indication in the present motion 
nor in the affidavit attached thereto that the findings of fact 
approved by the Board on February 4, 1935, kre unneces¬ 
sary or not proper findings upon the evidence in the case. 
The Board’s report promulgated on February 28, 1934, 
contains no specific findings of fact. The findings ap¬ 
proved by the Board on February 4, 1935, alppear to be 
proper findings of fact, prepared by competent counsel for 
the petitioner, agreed to by counsel for the respondent, and 
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approved by the Member of the Board who wrote the pre¬ 
vailing opinion in the case, after due consideration by all 
of these persons. No good reason appears for setting aside 
the findings thus laboriously made and agreed upon. 

59 U. S. Board of Tax Appeals. Filed May 6, 1935. 
United States Board of Tax Appeals. 

Docket No. 49007. 

The Stanford University Book Store, Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Stipulation for Revieiv by the Court of Appeals of the Dis¬ 
trict of Columbia. 

It is agreed between the parties hereto, by their respec¬ 
tive undersigned counsel, that pursuant to Section 519 of 
the Revenue Act of 1934, the decision of the United States 
Board of Tax Appeals in the above entitled proceedings 
may be reviewed by the Court of Appeals of the District 
of Columbia. 

Dated May 3d, 1935. 

FREDERICK M. FISK, 
WALTER C. FOX, Jr., 

W. B. SANDERS, 

i FRANK K. NEBEKER, 

Attorneys for Petitioner , 
Tower Building , Washington, D. C. 
FRANK J. WIDEMAN, 
Assistant Attorney General , 
Attorney for Commissioner of Internal Revenue. 
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60 IT. S. Board of Tax Appeals. Filed May 6, 1935. 
United States Board of Tax Appeals] 

Docket No. 49007. 

The Stanford University Book Store, Petitioner, 

v. 

Commissioner of Internal Revenue, Resppndent. 

i 

l 

Petition of the Stanford University Book Store for Review 
by the Court of Appeals of the District of Columbia of 
the Decision by the United States Board of T^x Appeals . 

The Stanford University Book Store, petitioner in the 
above entitled cause, by Walter C. Fox, Jr., Frederick M. 
Fisk, W. B. Sanders and Frank K. Nebeker, its counsel, 
hereby hies its petition for review by the Court of Appeals 
of the District of Columbia of the decision by the United 
States Board of Tax Appeals rendered on February 28, 
1934, 29 B. T. A. 1280, subsequently vacated and then rein¬ 
stated on February 15, 1935, determining dehciencies in 
the petitioner’s federal income taxes for the fiscal years 
as follows: 


August 31, 1919.$ 203.63 

August 31, 1920.I 737.46 

August 31, 1921. 2304.39 

August 31, 1922.j 346.81 

August 31, 1923. 650.77 

August 31, 1924. 353.87 

August 31, 1925. 651.67 

August 31, 1926. 747.41 

August 31, 1927. 197.90 

August 31, 1928.! 110.42 


and respectfully shows: 

I. 

The Stanford University Book Store, the petitioner, is a 
cooperative association formed pursuant to the laws 
61 of the State of California, with its principal office 
and place of business located upon th^ campus of 
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Leland Stanford Junior University, Santa Clara County, 
State of California. 

It has been agreed in writing between the said petitioner 
and the said Guy T. Helvering, as Commissioner of In¬ 
ternal Revenue, the respondent herein, pursuant to the pro¬ 
visions of Section 519 of the Revenue Act of 1934, that the 
aforesaid decision of the Board of Tax Appeals may be 
reviewed by the Court of Appeals of the District of Co¬ 
lumbia. 

II. 

Nature of the Controversy. 

The controversv involves the determination of whether 
or not said 'petitioner is exempt from liability and for pay¬ 
ment of federal income taxes for the fiscal years August 
31, 1919, to August 31, 1928, inclusive. 

The petitioner is a cooperative association formed pur¬ 
suant to the laws of the State of California for the purpose 
of selling text books and supplies at the lowest possible 
cost tortile students and faculty of Leland Stanford Junior 
Universitv. Said latter named Universitv is an educational 
institution located in Santa Clara County, State of Cali¬ 
fornia, and is exempt from all federal income and property 
taxes. The membership of the petitioner is made up from 
members of the faculty of said University, practically every 
department of said faculty being represented. The only 
financial interest a member has in the petitioner is $1 paid 
upon becoming a member, which $1 is refunded to him upon 
his resignation, which automatically occurs upon severing 
his connection with the Stanford University faculty. 
62 The petitioner is managed through its directors and 
officers, who are selected from among the members, 
but are paid no salaries, the business being carried on by 
paid managers selected by the directors. Petitioner *s busi¬ 
ness, which consists of a book store located upon the cam¬ 
pus of said Stanford University, is carried on from two 
buildings adjoining one another, one rented from the said 
University and the other one owned by the petitioner, the 
real estate, however, being leased from the said University. 
Said book store is approximately a mile and a half from 
the nearest town, renders the only text book store service 
available to the students and faculty of said Stanford 
University, makes an annual report to said University, 
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and is essential to the efficient operation of said Uni¬ 
versity. Petitioner’s business consists of selling* text 
books, engineering, laboratory and art supplies and equip¬ 
ment, stationery, note books, pens, typewriters, desk lamps, 
and other miscellaneous articles used by the students and 
faculty of said University, at the lowest possible cost by 
means of a rebate system. No dividends or other income 
are paid to any of the petitioner’s members or other indi¬ 
viduals. Upon dissolution, the By-Laws of the petitioner 
provide that the net assets shall be transferred to some 
educational, charitable or benevolent institution or purpose. 

The petitioner has been operating for a number of years 
without filing any return or paying any federal (income tax, 
which action in the past has been acquiesced in by the local 
Collector. Prior to the initiation of the hereinafter men¬ 
tioned proceeding, a deficiency was proposed ip the Com¬ 
missioner’s letter (IT:AR:C-4—JFP-60D), dated April 4, 
1930. The petitioner appealed from this determina- 
63 tion in May, 1930, by filing its petition with the 
United States Board of Tax Appeals. Said matter 
was set down for hearing and a trial was had aj; San Fran¬ 
cisco, California, on September 18, 1933, befofe the Hon¬ 
orable Judge Van Fossen. Both oral and documentary 
evidence was adduced at said trial, said matted being sub¬ 
mitted upon the filing of a brief on the part of thb petitioner. 
On or about the 28th day of February, 1934, t]|ie Board of 
Tax Appeals entered its decision ordering and deciding 
that there were deficiencies for the fiscal years hereinabove 
mentioned in the sum set forth opposite each fiscal year. 
Subsequently thereto the Board of Tax Appeals ordered 
said decision vacated and set aside. Thereafter, and on 
or about the 23rd day of April, 1934, the petitioner filed 
a motion for special findings of fact. On February 4, 1935, 
the Board of Tax Appeals granted the motiop for special 
findings of fact made and acquiesced in by William M. 
Smith, an attorney of record for the petitioner, and counsel 
for the respondent. On February 15, 1935, tile Board of 
Tax Appeals set aside its order vacating its decision under 
date of February 28, 1934, and reinstated said decision 
without change. Subsequent thereto the petitioner filed a 
motion to strike said special findings of fact, based on the 
contention that said William M. Smith consented to the last 
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mentioned motion for special findings contrary to the ex¬ 
press instructions of the petitioner. Said motion was heard 
on the 24th day of April, 1935, by the Honorable Judge 
Murdock, taken under advisement and later denied. 

It is from the foregoing findings, decisions, rulings and 
opinion of the United States Board of Tax Appeals 

64 in the above entitled matter that your petitioner is 
now seeking a review by the Court of Appeals of the 

District of Columbia. 

The petitioner contends that it is exempt from tax under 
the provisions of Section 103, subsection 6, of the Revenue 
Act of 1928, -and corresponding provisions of prior acts, 
as it is a corporation organized and operated exclusively 
for educational purposes, and no part of its net earnings 
inures to the benefit of any private shareholder or indi¬ 
vidual. Furthermore, the beneficial ownership of the peti¬ 
tioner is in fact in said Stanford University, an exempt 
organization, and a tax imposed upon the petitioner would 
in fact be a tax imposed upon said exempt organization. 

The petitioner further contends that the only member 
of the United States Board of Tax Appeals present at the 
time of taking oral testimony in the trial of said action 
was the Honorable Judge Van Fossen, the writer of the 
dissenting opinion. On that account it respectfully sub¬ 
mits that he was the only member of said Board legally 
entitled to determine upon special findings of fact, that 
said Judge did not determine upon the special findings of 
fact entered in the above entitled cause, and in fact state¬ 
ments in the dissenting opinion clearly show that he did 
not acquiesce in said findings. 

Petitioned further contends that said special findings of 
fact are not supported by the evidence. 

III. 

The Stanford University Book Store, petitioner, being 
aggrieved by the findings of fact and conclusions of law 
contained in the said findings and opinion and deci- 

65 sions of the Board of Tax Appeals and by its decision 
entered pursuant thereto, desires to obtain a review 

thereof by the Court of Appeals of the District of Columbia. 
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Assignments of Error. 

.1 

The petitioner assigns as error the following acts and 
omissions of the Board of Tax Appeals: ! 

1. The determination of deficiencies for the fiscal years 
August 31, 1919, to August 31, 1928, inclusive, in lieu of a 
determination that there is no income tax dub from the 
petitioner for any of the years in controversy, j 

2. The failure to determine that the petitioned is a corpo¬ 
ration organized and operating exclusively for bducational 
purposes, no part of the net earnings of whicfi inures to 
the benefit of any private shareholder or individual. 

3. The failure to determine that the petitioner is exempt 
from tax, as provided in Section 103 of Subsection 6 of the 
Revenue Act of 1928 and similar provisions oi prior acts. 

4. The failure to determine that the petitioner is exempt 
from tax, as provided in Section 103 of the Revenue Act of 
1928 and similar provisions of prior acts. j 

5. The failure to determine upon its special findings of 
fact that the petitioner is exempt from tax. j 

6 . The judgment is not supported by the special findings 

of fact. j 

7. The special findings of fact are not supported by the 

evidence. 

66 8. The failure to make special finding^ of fact. 

9. The failure to find that the purposes of peti¬ 
tioner were to provide the students and faculty of Leland 
Stanford Junior University with text books ai}d other nec¬ 
essary supplies at the lowest possible cost. j 

10. The failure to find that geographically thd petitioner’s 

operations are peculiarly limited to students anld professors 
of Leland Stanford Junior University, and th^t said oper¬ 
ations are essential to the efficient conduct of said Uni¬ 
versity. j 

11. The failure to find that the petitioner’s! sale of text 
books, engineering, laboratory and art supplies and equip¬ 
ment comprises approximately 90% of its grpss business; 
that sporadic sales are made to persons (eithbr parents of 
students or visitors at Leland Stanford Junioif University) 
other than students and members of the faculty, but said 
sales amount to 1% or less of petitioner’s grbss business. 
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The kind and number of text books and forms carried by 
the petitioner are absolutely dependent upon the prefer¬ 
ence of the professor in whose department they are to be 
used and the popularity of his course. 

12 . The failure to find that the rebate system is employed 
as the most practical and convenient means of effecting 
the lowest possible cost to the students and faculty of Le- 
land Stanford Junior University. 

13. The failure to find that no part of the earnings or 
assets of the petitioner has at any time been paid to any 

member or shareholder of the petitioner or to any 

67 individual, except through rebates or in payment for 
services actually rendered. 

14. The denial of the petitioner’s motion to strike out 
the special findings of fact signed by the Hon. Judge Good¬ 
rich. 

15. The determination of special findings of fact by mem¬ 
bers of the United States Board of Tax Appeals not present 
at the time of the trial. 

16. The failure to determine that the petitioner is exempt 
from the tax on the evidence adduced before the United 
States Board of Tax Appeals. 

17. The failure to render decision in favor of the peti¬ 
tioner. 

FREDERICK M. FISK, 
WALTER C. FOX, Jr., 

W. B. SANDERS, 

FRANK K. NEBEKER, 
Attorneys for Petitioner , 
Tower Building , Washington, D. C. 

68 State of California, 

City and County of San Francisco , ss: 

Frederick M. Fisk, being first duly sworn, deposes and 
says: 

That he is one of counsel of record in the above entitled 
cause; that as such counsel he is authorized to verify the 
foregoing petition for review; that he has read the said 
petition, and is familiar with the statements therein, and 
the statements made are true to the best of his knowledge, 
information and belief. 


FREDERICK M. FISK. 
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Subscribed and sworn to before me this 20th day of 
April, 1935. j 

[seal.] KATHRYN E. ST(|NE, 

Notary Public in and for\the City 
and County of San Francisco, State 
of California. 

My commission expires March 1, 1937. | 

69 U. S. Board of Tax Appeals. Filed May 6, 1935. 

i 

. 

United States Board of Tax Appeal^. 

Docket No. 49007. 

The Stanford University Book Store, Petitioner, 

vs. 

Commissioner of Internal Revenue, 

Notice of Filing Petition for Revieip. 

I 

To Honorable Robert H. Jackson, General Counsel, Bureau 
of Internal Revenue, Washington, D. C.: 

Please take notice and you are hereby notified that the 
petitioner, on the 4th day of May, 1935, will file with the 
Clerk of the United States Board of Tax Appeals at Wash¬ 
ington, D. C., a petition for review by the Court of Appeals 
of the District of Columbia of the decision of the Board 
heretofore rendered in the above entitled cause. A copy 
of the petition for review and the assignments of error as 
filed is hereto attached and served upon you. 

Dated May 4, 1935. 

Respectfully, 

FREDERICK M. FlSK, 
WALTER C. FOX, Jr., 

W. B. SANDERS, 

FRANK K. NEBEKER, 
Attorneys for Petitioner, 
Tower Building, Washington, D . C. 

70 Personal service of the foregoing notice, together 
with copy of the petition for review and Assignments 
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of error mentioned therein, is hereby admitted this 6th day 
of May, 1935. 

. ROBERT H. JACKSON, 

General Counsel, Bureau of Internal Revenue, 

Counsel for Respondent. 

71 [Starrjp:] United States Board of Tax Appeals. 
Filed June 28, 1935. 

United States Board of Tax Appeals. 

Docket No. 49007. 

The Stanford University Book Store, Petitioner, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Prcecipe for Preparation of Transcript of Record on 

Appeal. 

To the Clerk of the above entitled Court : 

Please prepare a transcript of the record on appeal in 
the above entitled cause, including therein the following 
portions of the record, to-wit: 

1 . Petition. 

2. Answer. 

3. Decision. 

4. Opinion. 

5. Motion for Special Findings of Fact Nunc pro Tunc. 

6 . Order dated April 28, 1934. 

7. Order Vacating Decision. 

8 . Motion for Continuance of Hearing on Petitioner’s 
Motion for Special Findings of Fact. 

9. Special Findings of Fact, signed by Edgar J. Good¬ 
rich. 

10. Order Reinstating Decision. 

11. Motion to Strike Special Findings of Fact Nunc pro 
Tunc. 

12. Affidavit dated April 2, 1935. 

72 13. Notice of Filing and Hearing Motion. 

14. Order Denying Motion to Strike. 

15. Memorandum Supporting Order dated April 29,1935. 
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16. Stipulation for Review by the Court of Appeals of 
the District of Columbia. 

17. Notice of Filing Petition for Review. i 

18. Petition of the Stanford University Book Store for 
Review by the Court of Appeals of the District of 
Columbia of the Decision by the United Spates Board 
of Tax Appeals. 

19. This Praecipe. j 

Dated June 18, 1935. 

FREDERICK M. F|ISK, 
WALTER C. FOX, Jr., 

W. B. SANDERS, 

FRANK K. NEBEKER, 
Attorneys for Petitioner , 
Tower Building , Washington , D. C. 

Receipt of a copy of the within praecipe admitted this 
28th dav of June, 1935. 

ROBERT H. JACKf 


SON, 

Attorney for Respondent . 
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[Stamp:] United States Board of Tax Appeals. 
Received July 8, 1935. [Stamp:] United States 
Board of Tax Appeals. 

Filed Jul. 8, 1935. | 

In the United States Court of Appeals of th^ District of 

Columbia. 

B. T. A. No. 49007. 

The Stanford University Book Store, Petitioner, 

vs. | 

Commissioner of Internal Revenue, Respondent. 
Counter Prcecipe for Record. 

To the Clerk of the United States Board of Thx Appeals: 

You will please prepare, transmit and deliver to the 
Clerk of the Court of Appeals of the District of Columbia, 
copies duly certified as correct of the following documents 
and records in the above-entitled cause in connection with 
the petition for review by the said Court of Appeals of the 
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District of Columbia, filed by The Stanford University 
Book Store, Stanford University, California, under date of 
May 4, 1935: 

1 . Docket entries of all proceedings before the Board. 

2 . Pleadings before the Board: 

(a) Petition, including a copy of deficiency notice. 

(b) Answer. 

3. Opinion promulgated February 28, 1934. 

4. Decision entered February 28, 1934. 

5. Motion for Special Findings of Fact Nunc Pro Tunc 
filed April 23, 1934. 

6 . Order dated April 28, 1934. 

7. Objections to petitioner’s motion filed May 12, 

74 1934. 

8 . Petitioner’s motion filed May 26, 1934. 

9. Entrv of appearance of William M. Smith filed May 
26, 1934. 

10. Order vacating decision entered May 26, 1934. 

11 . Minutes of Proceedings held October 3, 1934. 

12. Motion filed January 31, 1935, for Special Findings 
of Fact Nunc pro Tunc granted by Edgar J. Goodrich, Feb¬ 
ruary 4, 1935. 

13. Order reinstating decision entered February 15,1935. 

14. Correcting order entered February 20, 1935. 

15. Motion to Strike Special Findings of Fact Nunc pro 
Tunc filed April 4, 1935. 

16. Affidavit dated April 2, 1935. 

17. Notice of filing and hearing motion. 

18. Order denying motion to strike. 

19. Memorandum supporting order denying motion to 
strike. 

20. Stipulation for review by the Court of Appeals of 
the District of Columbia. 

21 . Notice of filing petition for review. 

22. Petition of The Stanford University Book Store for 
review by the Court of Appeals of the District of Columbia 
of the decision of the United States Board of Tax Appeals. 

23. Petitioner’s Praecipe for Record. 

24. This Counter Praecipe. 

(Signed) ROBERT H. JACKSON, 

Assistant General Counsel for the 
Bureau of Internal' Revenue . 
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No objection to above Counter Praecipe. 

(Sgd.) FREDERICK M. FtSK, 
WALTER C. FOX, Jr., 

W. B. SANDERS, ! 

FRANK K. NEBEKER, 

Counsel for Petitioner. 

75 United States Board of Tax Appeals, Washington 

Docket No. 49007. j 

| 

The Stanford University Book Store, Petitioner, 

7 i 7 

vs. 

■ 

Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 74, inclu¬ 
sive, contain and are a true copy of the transcript of rec¬ 
ord, papers, and proceedings on file and of record in my 
office as called for by the Praecipe in the appeal (or ap¬ 
peals) as above numbered and entitled. 

In testimony whereof, I hereunto set my hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 29th day of 
July, 1935. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk , United States Board of Tad? Appeals. 

I 1 

76 United States Board of Tax Appeals. 

Docket No. 49007. 

The Stanford University Book Store, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Time. 

For cause appearing of record, it is 
Ordered that the time for transmission and delivery of 
the record sur petition for review of the above entitled pro- 

8—6529 
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ceeding in the United States Court of Appeals for the Dis¬ 
trict of Columbia, be and it is hereby extended to August 
12, 1935. 

(Signed) EUGENE BLACK, 

Member . 

Dated Washington, D. C., Julv 5, 1935. 

jd. 

Now, July 29, 1935, the foregoing order enlarging time 
certified from the record as a true copy. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk, U. S, Board of Tax Appeals. 

Endorsed on cover: Board of Tax Appeals. No. 6529. 
The Stanford University Book Store, Petitioner, vs. Guy 
T. Helvering, Commissioner of Internal Revenue. United 
States Court of Appeals for the District of Columbia. 
Filed Aug. 2, 1935. Henry W. Hodges, Clerk. 


(6796-C) 
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fintteij states Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 

April Term, 1935. 

No. 6529. 

The Stanford University Book Store, Petitioner , 

v. 

Guy T. Helvering, Commissioner of Internal 

Revenue. 

I 

I 

————^ 

i 

Appeal from the Board of Tax Appeals. 

_ 

i 

, I 

BRIEF FOR PETITIONER. 

I 

- i 

STATEMENT OF THE CASE. 

Facts. 

The petitioner is a cooperative association formed 
pursuant to the laws of the State of California for the 
purpose of selling at the lowest possible cost jtext books 


and supplies to the students and faculty of Leland 
Stanford Junior University, a tax exempt educational 
institution! Its place of business is located upon the 
campus of said University, its members and officers are 
selected from the faculty of said University, and have 
no financial interest in the petitioner excepting a mem¬ 
bership fee of $1 which is returned upon the resigna¬ 
tion of the member. No dividends have ever been paid 
to the members or anyone else. The petitioner sells 
text books and supplies at the lowest possible cost to 
the students and faculty of the University by means of 
a rebate system. During the years 1918 to 1928, inclu¬ 
sive, there were certain accumulations to surplus nec¬ 
essary to provide for working capital, and to take care 
of emergencies (such as earthquakes, fire, etc.). The 
By-Laws bf the petitioner provide that 4 ‘in case of 
the dissolution or discontinuance of the business of 
the book store, the net assets may, by the vote of two- 
thirds of the members, be transferred to an organiza¬ 
tion with purposes similar to those of the book store, 
or applied to any educational, charitable, or benevo¬ 
lent institution or purpose”. No contention is made 

bv the Commissioner of Internal Revenue that the 

* 

above provision of the By-Laws was not lived up to. 
It is the above accumulations to surplus that the Com¬ 
missioner seeks to tax. The petitioner contends, among 
other things, that it is exempt from income and profits 
taxes for the years in question by reason of Section 
103 Subsection (6) of the Revenue Act of 1928, and 
other corresponding provisions of prior acts applica¬ 
ble to said period.* 

*A more complete statement of the facts appears throughout the 
argument. 
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Proceedings. j 

. j 

The petitioner filed a petition with the United States 
Board of Tax Appeals claiming exemption under the 
above statute, and the matter was heard in San Fran¬ 
cisco, California, before Van Fossan, a member of the 
Board of Tax Appeals (Div. 9). The Boaijd rendered 
its decision denying the claimed exemption. Along 
with said decision was a dissenting opinion! written by 

i 

Board Member Van Fossan, which incorporated spe¬ 
cial findings of fact on the issues involved. (Three 
other members of the Board agreed in this dissent.) 
The majority opinion likewise contained Special find¬ 
ings of fact, but said findings did not include certain 
findings made by the member who heard tlje case. The 
petitioner then filed a motion for special findings of 
fact nunc pro tunc, which proposed findings incorpo¬ 
rated not only those of the majority opinipn, but also 
the findings of Board Member Van Fossan, who con¬ 
ducted the hearing. Whereupon, Boafd Member 
Goodrich (Div. 11) set aside the Board’s decision, 
made special findings of fact nunc pro tunc contrary 
to those proposed by the petitioner, obtained the con¬ 
sent of one of the counsel of record for petitioner, who 
signed said findings in opposition to the affirmative 
written instructions of other counsel of record for pe¬ 
titioner conducting said case, and re-entered the 
Board’s original decision against the petitioner. The 
petitioner then moved to set aside said findings, which 
said motion was denied. The matter now comes before 
this Court for review pursuant to a stipulation be¬ 
tween the parties. 


i 


THE QUESTIONS INVOLVED. 

The contentions of the petitioner are threefold. 
First, it contends that the special findings of fact nunc 
pro tunc made by Board Member Goodrich (Div. 11) 
do not support the Board’s decision. Secondly, that 
Board Member Goodrich (Div. 11) erred in reinstat¬ 
ing the Board’s original decision based upon new and 
different findings of fact from those made by the 
Board. Thirdly, that the special findings of fact of 
the Board do not support its decision. 

ASSIGNMENTS OF ERROR. 

The petitioner assigns as error the following acts 
and omissioiis of the Board of Tax Appeals: 

1. The determination of deficiencies for the fiscal 
years August 31, 1919, to August 31, 1928, inclusive, 
in lieu of a determination that there is no income tax 
due from the petitioner for any of the years in con¬ 
troversy. 

2. The failure to determine that the petitioner is a 
corporation organized and operating exclusively for 
educational purposes, no part of the net earnings of 
which inures to the benefit of any private shareholder 
or individual. 

3. The failure to determine that the petitioner is 
exempt from tax, as provided in Section 103 Sub¬ 
section (6) of the Revenue Act of 1928 and similar pro¬ 
visions of prior acts. 

4. The failure to determine that the petitioner is 
exempt from tax, as provided in Section 103 of the 
Revenue Act of 1928 and similar provisions of prior 
acts. 
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p 5. The failure to determine upon its special findings 

► of fact that the petitioner is exempt from tax. 

6. The judgment is not supported by tl^e special 
findings of fact. 

4 7. The special findings of fact are not Supported 

bv the evidence. 

f . I 

8. The failure to make special findings of fact. 

9. The failure to find that the purposes of petitioner 
were to provide the students and faculty of Leland 

* Stanford Junior University with text books and other 

► necessary supplies at the lowest possible cosft. 

10. The failure to find that geographically the peti¬ 
tioner’s operations are peculiarly limited tq students 
and professors of Leland Stanford Junior University, 
and that said operations are essential to tile efficient 

» conduct of said University. j 

i 11. The failure to find that the petitioned’s sale of 

text books, engineering, laboratory and art supplies 
and equipment comprises approximately 90 per cent 

' of its gross business; that sporadic sales are made to 

* persons (either parents of students or visitors at Le¬ 
land Stanford Junior University) other that students 
and members of the faculty, but said sales amount to 
1 per cent or less of petitioner’s gross business. The 
kind and number of text books and forms parried by 
the petitioner are absolutely dependent upoh the pref¬ 
erence of the professor in whose departmeiff they are 

* to be used and the popularity of his course. 

12. The failure to find that the rebate system is em¬ 
ployed as the most practical and convenient means of 
effecting the lowest possible cost to the students and 

* faculty of Leland Stanford Junior University. 


13. The failure to find that no part of the earnings 
or assets of the petitioner has at any time been paid 
to any meihber or shareholder of the petitioner or to 
any individual, except through rebates or in payment 
for services actually rendered. 

14. The denial of the petitioner’s motion to strike 
out the special findings of fact signed by Board Mem¬ 
ber Goodrich. 

15. The determination of special findings of fact 
by members of the United States Board of Tax Ap¬ 
peals not present at the time of the trial. 

16. The failure to determine that the petitioner is 
exempt from the tax on the evidence adduced before 
the United States Board of Tax Appeals. 

17. The failure to render decision in favor of the 
petitioner. 

ARGUMENT. 

I. The Special Findings of Fact Nunc Pro Tunc Made 
by Member Goodrich (Div. 11) Do Not Support 
the Board’s Decision. 

The special findings of fact nunc pro tunc made by 
Board Member Goodrich (Div. 11) require a deter¬ 
mination that the petitioner is exempt from income 
and profits taxes for the years in question. 

Section 103 Subsection (6) of the Revenue Act of 
1928, and corresponding provisions of prior acts in 
effect during the years in question, read in part as fol¬ 
lows: 

“Section 103. Exemptions from Tax on Corpo¬ 
rations. The following organizations shall be ex¬ 
empt from taxation under this title: 


(6) Corporations, * * * organized andj operated 
exclusively for * * * educational purposes, * * * 
no part of the net earnings of which inures to the 
benefit of any private shareholder or individual; 

* # # 9 9 

I 

As was stated by the United States Supreme Court 
in the case of Trinidad v. Sagrada Orden de Predica- 
dores, 263 U. S. 578 (1924) at page 581, two fhings are 
apparent from the face of the above provision: 

i 

“First, it recognizes that a corporation may be 
organized and operated exclusively for * * * edu¬ 
cational purposes, and yet have a net income. 
Next, it says nothing about the source of the in¬ 
come, but makes the destination the ultimate test 
of exemption.” 

i 

i 

The question at bar is then twofold. First, was the 
petitioner organized and operated exclusively for edu¬ 
cational purposes? and secondly, did any £>art of its 
net earnings inure to the benefit of any private share¬ 
holder or individual? A fair interpretationiof the spe¬ 
cial findings of fact of Board Member Goodrich com¬ 
pels an affirmative answer to the first question and a 
negative answer to the second. 

In answering said questions, the Court dhould bear 
in mind that though tax exemption statutes are ordi¬ 
narily construed strictly, they are construed liberally 
where the purpose exempted tends to relieve the gov¬ 
ernment of burdens it would otherwise ha^e to bear. 
The reason for this change in the usual Jule of con¬ 
struction is that the public interest in maintaining the 
taxing power undiminished does not exist} where the 
purpose exempted relieves the government! of burdens 
which would in turn require the exercise of its tax¬ 
ing power. 
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organized and operated exclusively for |* * * edu¬ 
cational purposes, and yet have a n^t income. 
Next, it says nothing about the source of the in¬ 
come, but makes the destination the ultimate test 
of exemption.’ ’ I 

The question at bar is then twofold. Firit, was the 
petitioner organized and operated exclusively for edu¬ 
cational purposes? and secondly, did any Jpart of its 
net earnings inure to the benefit of any private share¬ 
holder or individual? A fair interpretation of the spe¬ 
cial findings of fact of Board Member Goodrich com¬ 
pels an affirmative answer to the first question and a 
negative answer to the second. 

In answering said questions, the Court dhould bear 
in mind that though tax exemption statutes are ordi¬ 
narily construed strictly, they are construed liberally 
where the purpose exempted tends to relieve the gov¬ 
ernment of burdens it would otherwise hapre to bear. 
The reason for this change in the usual ijule of con¬ 
struction is that the public interest in maintaining the 
taxing power undiminished does not exist where the 
purpose exempted relieves the government of burdens 
which would in turn require the exercise! of its tax¬ 
ing power. 



The Board of Tax Appeals recognized the above 
principle in the case of Y. M. C. A. Retirement Fund, 
Inc., 18 B. T. A. 139, when it made the following state¬ 
ment at page 146: 

“The respondent argues that exemption stat¬ 
utes should be construed strictly in favor of the 
sovereign, which is undoubtedly true as general 
rule of law. There is, however, at least one ex¬ 
ception to the strict-construction rule. As stated 
by the court in Union & New’ Haven Trust Co. v. 
Eaton, 20 Fed. (2d) 419, 421: 

‘The rule of strict construction is in the in¬ 
terest of public policy, and when a higher pub¬ 
lic policy dictates a more liberal attitude, an 
exception will be found. Bequests for public 
purposes operate in aid of good government; 
they perform by private means what ultimately 
would have to be done at public expense. In 
such cases, exemption from taxation is not a 
matter of grace or favor; it is rather an act 
of public justice. The reason for the rule of 
nafrow scrutiny does not apply to such casesV’ 

The same principle was pronounced in the case of 
Congregational Sunday School <& Publishing Society 
v. Board of Review, 125 N. E. (Ill.) 7, at page 13: 

“We recognize the rule adopted by this court 
that statutes for the exemption of property from 
taxation are to be strictly construed against the 
exemption and in favor of the state and taxation. 
(Cites cases) On the other hand, charities have 
alwavs been favored in the law because thev re- 

m/ %, 

lieve the burdens of governments, and if appellant 
fairly comes within the terms of the exemption 
clauses of our Revenue Act we feel inclined to 
grant the exemption. ” 
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I 

It is needless to argue that in any country Vhere vari¬ 
ous governmental agencies expend annually in excess 
of one billion dollars towards the schooling of its youth 
that any purpose which tends to aid such youth finan¬ 
cially in obtaining such schooling in turn t|ends to di¬ 
minish the burden of such governmental agencies. 

In the case at bar, it is undeniable th4t the peti¬ 
tioner furnishes at a lower cost than would otherwise 
be obtainable, text books and supplies to the students 
and faculty of Stanford University. This 4id to youth 
seeking education at one of the country’sj recognized 
universities of necessity defrays an expensd that would 
fall upon the public either directly or indirectly. It 
either eliminates the necessity of furnishing such books 
and supplies, or it makes it possible for the student 
to personally defray other phases of hid education, 
which would otherwise be borne by the public. 

i 

; 

(A) Answering the question as to the j destination 
of the petitioner’s earnings, first, it will b^ noted that 
the dissenting opinion (written by Van fossan, the 
only member of the Board of Tax Appeals present at 
the hearing, and who heard the witnesses testify) held 
that “the petitioner’s corporate structure and its 
method of conducting its business showed Conclusively 
that no part cff its net earnings inures t4 the benefit 
of any private stockholder or individual”. (Tr. p. 22) 

This holding is amply supported by thq findings of 
fact of Board Member Goodrich. For example, the 
petitioner has no shareholders, but has members who 
are at all times members of the faculty 4? Stanford 
University. The By-Laws provide (Tr. p. 33) that 
each member, upon becoming a member, pays a mem- 


» 


10 


bership fee of $1, and no more, and that no interest or 
dividend shall be paid upon such membership fee, nor 
shall any distribution of profits or assets be made to 
such member. They provide that upon resigning, the 
fee of $1 is to be returned to the member, each mem¬ 
ber being required to resign immediately upon sever¬ 
ing his connection with the University. They provide 
that the officers and directors of the petitioner are 
to be selected from among its members, and are to be 
paid no salaries. No contention has thus far been 
made bv the Commissioner that anv of the earnings or 
assets of the petitioner have at any time been paid 
to any member. It is contended, however, that rebates 
are paid to the purchasers of books and supplies from 
the petitioner. But rebates are not paid from net 
earnings, a matter which we will treat later on in this 
brief. The By-Laws further provide that “in case 
of the dissolution or discontinuance of the business of 
the book store, the net assets may, by the vote of two- 
thirds of the members, be transferred to an organiza¬ 
tion with purposes similar to those of the book store, 
or applied to any educational, charitable or benevolent 
institution or purpose”. This provision of the By- 
Laws was in effect throughout the taxable periods in 
question and fully complied with. In the face of the 
above special findings of fact (Tr. pp*. 33 and 34), it 
is difficult to see how a conclusion could be reached 
that the net earnings of the petitioner inured to the 
benefit of any private shareholder or individual. 

The majority opinion contends (Tr. p. 21) that the 
last mentioned provision of the By-Laws dealing with 
the ultimate distribution of the petitioner’s assets 
could at any time be changed by a vote of the members. 
It then cites the case of River dale Co-operative Cream¬ 
ery Association, 18 B. T. A. 1159; affirmed, 48 Fed. 


(2d) 711. It is difficult to see the applicability of that 
case, as it deals with the exemption of a farmers ’ co¬ 
operative association under Section 331 Subsection 
(11) of the Revenue Act of 1918, which sectioii contains 
terms entirely different from the terms of t^ie section 
under discussion. In that case, a dividend w^s actually 
paid to the members. More business was done for non¬ 
members than for members, whereas the Exemption 
statute provided that the association should be or¬ 
ganized and operated for the purpose of marketing the 
products of members. The section (331 (11)) does 
not contemplate the existence of any net earnings, as 
does the section (103 (6)) under review in the present 
case. Furthermore, the rule as to a liberal construc¬ 
tion is not applicable as with an educational or chari¬ 
table purpose. 

In the case at bar, the provision in the By-Laws as 
to distribution or dissolution was never in f^ct amend¬ 
ed during the taxable period in question, or during 
any other period, and as a practical matter, it can 
never be so amended, as the membership is composed 
exclusively of members of the faculty of Stanford Uni¬ 
versity. The majority opinion’s contention would be 
equally applicable to an amendment to thfe Articles 
of Incorporation. If any such rule were applied to 
such amendments, most charitable, religions or edu¬ 
cational corporations could be excluded frc^m exemp¬ 
tion on that ground. When such an amendment as is 
suggested by the majority opinion is attempted, it will 
be time enough to consider that question, and to tax 
the transaction. 

The majority opinion also states that the control¬ 
ling point of the case at bar is that rebates are regu¬ 
larly paid to such customers as turn in theiif purchase 


receipts. (Tr. p. 22.) The purpose of the petitioner’s 
existence is to furnish the students and faculty of 
Stanford University the text books and supplies, re¬ 
quired by that institution in conducting its courses, at 
the lowest possible cost. A rebate system was deter¬ 
mined upon as a means of effecting that result. 
Mechanically, the method used in determining the 
amount of the rebate was periodically to deduct the op¬ 
erating expenses from the gross receipts after first de¬ 
ducting an amount sufficient for working capital and 
emergencies. At the time of making a sale, each pur¬ 
chaser was presented with a sales receipt. After the 
amount of the rebate had been determined upon, any 
purchaser presenting a sales receipt was given a re¬ 
bate. Such rebate was in realitv the returning to the 
purchaser of an overpayment to the seller due to the 
inabilitv of the latter to determine the cost of the ar- 
tide sold at the time of the sale. Such rebates were 
never regarded as, and are not, net or any earnings of 
the petitioner. True, as argued in the majority opin¬ 
ion, the directors were not required to pay rebates in 
any particular amount. They were, however, required, 
as a practical matter, to pay such rebates in accord¬ 
ance with the established method of operation of the 
petitioner. An examination of the years in question 
shows that a rebate was paid annually, with the ex¬ 
ception of the year 1918, in which year the operations 
of the petitioner actually showed a loss. (Tr. p. 34.) 

Furthermore, any receipts not returned by way of 
rebates and not employed as working capital went into 
a surplus account provided to take care of emergen¬ 
cies. This surplus account could never inure to the 

benefit of any member or individual as the Bv-Laws 
* . * 
expressly required that upon dissolution, the assets be 


distributed to certain educational or charitable insti¬ 
tutions. 

From the above state of facts, it would se^m to be in¬ 
escapable that no part of the net earnings fc>f the peti¬ 
tioner inured to the benefit of any private shareholder 
or individual. 

i 

(B) The next question arising is, was the petitioner 
organized and operating exclusively for educational 
purposes? The dissent concluded that it wks. On the 
other hand, the majority opinion held thatJ the “ peti¬ 
tioner is neither organized nor operated an educa¬ 
tional institution as that term is commonly used and 
understood. It arranges no lectures, holds no classes, 
offers no courses ”. (Tr. p. 21.) Such a conduction is 
clearly erroneous. In the first place, the statute does 
not require that the petitioner be organized and op¬ 
erated as an educational institution, but 4 n ly that it 
be operated exclusively for an educational purpose, 
and in the second place, an educational purpose is not 
confined or limited to the arranging of lectures, hold¬ 
ing of classes, and the offering of courses. 

Education has been defined by the encyclopedias and 
dictionaries as the “ imparting or acquisition of knowl¬ 
edge; mental and moral training; cultivation of the 
mind, feelings, and manners”. Weyl v. d?. 7. R., 48 
Fed. (2d) 811 (1931) at page 812. Educational pur¬ 
poses as ordinarily used in tax statutes, have been 
held to consist of something more than pedagogy, as 
may readily be seen from a few of the following adju¬ 
dications. It may include: 

1. The furnishing of equipment or transportation. 

Lyme High School Ass’n. v. Ailing, 154 Atl. 

(Conn.) 439 (1931) at page 442. 


14 


2. The providing of a playground. 

Greenman v. Phillips, 217 N. W. (Mich.) 1 
(1928) at page 2. 

3. The providing for a memorial library. 

Kibbe v. City of Rochester, 57 Fed. (2d) 542 
(1932) at page 549. 

4. The occupation by the chancellor of a university 
of his official residence. 

In re Syracuse University, 212 N. Y. S. 253 
(1925) at page 257. 

Kansas Wesleyan University of Salina v. Board 
of Commissioners of Saline County , 243 Pac. 
(fomsas) 1055 (1926) at page 1056. 

5. It is whatever educates. 

Ancient and Accepted Scottish Rite of Free¬ 
masonry v. Board of County Commissioners, 
241 N. W. (Nebraska) 93 (1932) at page 96. 

6. The occupation by the janitor of a house of an edu¬ 
cational institution. 

Trustees of Thayer Academy v. Board of Asses¬ 
sors of Braintree , 122 N. E. (Mass.) 410 
(1919) at page 412. 

7. The use of a building as a teacher’s residence. 

Webb Academy v. City of Grand Rapids, 177 
N. W. (Mich.) 290 (1920) at page 296. 

8. It includes the entire articulate system of an edu¬ 
cational institution. 

People ex rel. Board of Trustees of Mt. Pleas¬ 
ant Academy v. Mezger, et al., Town Asses¬ 
sors, 90 N. Y. S. 488 (1904) at page 489. 
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It is difficult to conceive of what could be nbore of an 
educational purpose than the dissemination of knowl¬ 
edge by the distribution of text books at Ifhe lowest 
possible cost to persons seeking such knowledge. The 
very fact that no benefit could inure to any member 
(except as a purchaser along with any other indi¬ 
vidual) precludes the contention that the purpose was 
anything but to disseminate knowledge, or to pro¬ 
vide the tools with which knowledge could be obtained. 

The fact that a few of the articles sold we^-e not text 
books or laboratory supplies, but were only incidental 
to the needs of a college student in obtaining an educa¬ 
tion does not preclude the purposes from being exclu¬ 
sively educational. As was said in the dissenting opin¬ 
ion (Tr. p. 23): 

“The primary purpose for which a corporation 
is organized and according to which it operates 
determines its rights to exemption / 9 (Italics ours) 

In this regard, the law is clear. The United States 
Supreme Court in the case of Trinidad v. Sagrada 
Or den de Predicadores, 263 U. S. 578 (192|£) at page 
582, supports such contention in the case of l a religious 
corporation which sold wine, chocolate an4 other ar¬ 
ticles. There was a similar holding in tjie case of 
Unity School of Christianity, 4 B. T. A. 6^., where a 
corporation operated an inn and a farm and sold books 
and periodicals for a religious purpose, aijd likewise 
in the case of Sand Springs Home , 6 B. T. A. 198, 
where a charitable corporation operated oil and gas 
leases along with an electric and water plant:. 

Nor does the fact that a price was received destroy 
the educational purpose. In Frederic C. Ueubuscher, 
Executor, 21 B. T. A. 1022 at page 1029, th£ Board of 
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Tax Appeals said that the receipt of a price for books 
sold to colleges and universities did not destroy the 
deduction of a bequest under Section 303 Subsection 
(a) Subsection (3) of the Revenue Act of 1924. 

In the case at bar, the petitioner was organized as 
a cooperative association under the California stat¬ 
utes of 1895 Chapter 183 (the only authorization for 
such a corporation at that time), to do just exactly 
that which its subsequent operations have been, that 
is, to furnish text books and supplies necessary for 
the use of the students and faculty of Stanford Uni¬ 
versity. (Tr. pp. 8 and 34.) Every finding of fact 
indicates that purpose. The petitioner’s organizers, 
members, and officers were all selected from, and ac¬ 
cording to the By-Laws, could only be selected from, 
the members of the faculty of Stanford University. 
Upon severing their connection with said University, 
they were required to resign from membership. They 
had no financial interest in the petitioner, except the 
$1, membership fee, which was returned upon resigna¬ 
tion. The type and quantity of books and supplies 
handled by the petitioner was determined by the fac¬ 
ulty of the University. Its only place of business was 
located upon the campus of the University, one and 

one-half miles from the nearest communitv. It made 

•/ 

annual reports of its operations to the University. Its 
sales were made at the lowest possible figures by means 
of a rebate system, and it only accumulated sufficient 
of the excess of its receipts over expenses to provide 
for working capital and emergencies. Its By-Laws re¬ 
quired that any net assets on dissolution should be dis¬ 
tributed to some educational or charitable purpose or 
institution. It is in reality a department of Stanford 
University, which admittedly is an exempt educational 


institution. There were no competing boo^ stores, 
and the services rendered by it were essential to the 
efficient operation of the University. It is fully as 
important to that institution as any dormitory or din¬ 
ing hall. The bulk of its sales were made tq the stu¬ 
dents and faculty of said University. In fact, geo¬ 
graphically it could not be otherwise, due tb its dis¬ 
tance from any inhabited community. 

The beneficial ownership of the petitioner i$ in Stan¬ 
ford University, and as held by Judge Learned Hand 
in the case of Slocum v. Bowers, 15 Fed. (2d) 400 
(1926), the question of an exemption should be deter¬ 
mined by established principles rather than i^pon legal 
technicalities or accidental circumstances. In! that case 
at page 403 the learned Court said: 

‘ ‘ In view of the wide general exemption of char¬ 
itable corporations under section 231 (6), supra, 
of the act of 1918, the careful provision to exempt 
a corporation holding title to property the income 
of which is to be turned over to exempt corpora¬ 
tions, the 15 per cent, exemption in th^ case of 
distributions of income to charity interj vivos by 
private individuals, and the permitted deduction 
by a fiduciary in his return of any part of the 
gross income of an estate which is paid or per¬ 
manently set aside for religious, charitable, scien¬ 
tific, or educational corporations, it is h^rd to be¬ 
lieve that in the one case of administration of an 
estate the exemption should turn on thej technical 
question of whether the corporations peeking it 
have the legal or equitable title to the income. The 
policy of exempting these corporations! is firmly 
established and has been continuously Expanding 
ever since the system of income taxation was 
adopted. The statute should be read, ix possible, 
in such a way as to carry out this policy and not 
to make the result turn on accidental circumstances 


or legal technicalities. There is no doubt that the 
executors held the legal title, but it does not nec¬ 
essarily follow because they can sell assets, pay 
debts and distribute, that the portion of the prop¬ 
erty which they hold, though ultimately distrib¬ 
utable to tax exempt persons, is taxable in their 
hands. ’’ 

From the foregoing, it appears that the special find¬ 
ings of fa<h nunc pro tunc of Member Goodrich require 
a determination different from that of the majority 
opinion of the Board, or a decision holding the peti¬ 
tioner exempt from income and profits taxes for the 
years in question. 

II. Member Goodrich (Div. 11) Erred in Reinstating 
the Board’s Original Decision Based Upon New 
and Different Findings of Fact from Those Made 
by the Board. 

It does not appear that the special findings of fact 
nunc pro tunc (Tr. pp. 32-35) signed by Member Good¬ 
rich (Div. 11) (Tr. p. 2) are in reality the findings of 
fact of the Board. At the time of the entry of the 
original decision, to-wit, February 28, 1934, the Board 
wrote an opinion and incorporated therein its special 
findings of fact (Tr. pp. 19 and 20). Subsequently a 
motion for special findings of fact nunc iiro tunc was 
made by the petitioner, the decision of the Board was 
vacated, and a hearing was set for October 3, 1934, 
before Member Goodrich (Div. 11) on said motion. 
The special findings of fact nunc pro tunc mentioned 
above were then granted by Member Goodrich on 
January 31, 1935, whereupon he ordered that the 
original decision of the Board entered on Febru¬ 
ary 28, 1934, be re-entered as of February 15, 1935 


(Tr. p. 3). The above was done in face of the! fact that 
the record does not disclose that the special findings 
of fact nunc pro tunc granted by Member Goodrich 
(Div. 11) on January 31, 1935, were ever reviewed by 
the Board. Such special findings of fact incorporated 
special findings of fact not appearing in th^ opinion 
of the majority of the Board at the time of the entry 
of the original decision. A few of such findings are 
as follows (Tr. p. 33): 

“(1) Leland Stanford Junior University is an 
educational institution located in Santa Clara 
County, State of California, and is exejnpt from 
all Federal income and profit taxes.’’ j 

“(3) * * * Every member is required!to resign 
immediately upon severing his connection with 
said University. The officers * * * of j the peti¬ 
tioner are selected from amongst its )nembers; 

* * * j ? 

“(4) * * * During the period here involved 
there was no competing book store in Palo Alto. 

* * * The operation of petitioner’s book store on 
campus of said University is a convenience to the 
students and faculty of the University.” 

44 (6) * * * Any excess over operating expenses 
incurred by the petitioner, not returned |by way of 
rebate, is set aside in a surplus account for work- 
- ing capital and emergency requirements (unex¬ 
pected demands, such as loss by fire, earthquakes, 
etc.) ” 

and others. 

It is submitted that if this Court should determine 
that the special findings of fact of the Board jwere only 
those appearing in the majority opinion, thfen, due to 
the above mentioned variance, Board Member Good¬ 
rich was not authorized to re-instate the original de- 
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cision of the Board and base it upon his special find- * 

ings of fact filed nunc 'pro tunc. On the other hand, if 
this Court should determine that the special findings 
of fact of the Board should incorporate, or be inter¬ 
preted in the light of the special findings of fact of Mr. 

Van Fossan (a matter discussed later in this brief) * 

then the findings of Mr. Goodrich are incomplete. 

III. The Special Findings of Fact of the Board Do Not * 

Support Its Decision. 

This Court, in interpreting the findings of fact of 4 

the majority opinion, should do so in the light of the 
findings of Member Van Fossan. The case was heard 
in San Francisco, California, before Member Van 4 

Fossan (Div. 9). He was the only member of the 
Board present at the time of the trial, and who heard 
the witnesses testify. The rule in an equity case (and 
the Board of Tax Appeals follows the equity rules) 4 

is that the findings of the trial judge, where he has 
personally heard the testimony, will not be disturbed 
unless clearly wrong. 

In Sherman v. Bramham, 78 Fed. (2d) 443 (1935) 
at page 444, the Court said: « 

“It is the well-established rule of this court that 
on an appeal in equity the findings of the trial 
judge, when he has personally heard the testi¬ 
mony, will not be disturbed unless clearly wrong. ’ ’ 

Other cases supporting this rule of law are: * 

Fidelity-Phenix Fire Ins. Co. v. Benedict Coal 
Corp. f 64 Fed. (2d) 347 (1933) at page 348. 

Miller v. Pyrites Co., 71 Fed. (2d) 804 (1934) 
at page 809. 
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Section 907 of the Revenue Act of 1924, as amended, 
and dealing with the organization and procedure of 
the Board of Tax Appeals, permits the Boarcj and each 
division to include its special findings of f^ct in its 
opinion. In Olson v. C . I. R., 67 Fed. (2d) 726 (1934) 
at page 728, the Court said: 

“It was the duty of the Board to include in its 
report its findings of fact, or opinion or memo¬ 
randum opinion. Section 907 (b) of ReVenue Act 
of 1924, as amended by Revenue Act 19^8, c. 852, 
§ 601, 45 Stat. 791, 871, USC Supp. Vi, title 26, 
§ 617 (b), 26 USC A § 1219 (b). Under this section 
we think that a written opinion may perform the 
office of a finding of facts, and when both are used 
as was done in this case, they are to be Considered 
together as the decision of the Board, and both 
may be looked to in determining what that decision 
is and the facts upon which it is based. See Com¬ 
missioner v. Crescent Leather Co. (C.C K A.) 40 F. 
(2d) 833. It is immaterial whether the ierm 4 find¬ 
ing of facts’ or 1 opinion’ is used, or whether both 
are used, and if both find facts sufficient to sup¬ 
port the decision, the decision must stahd.” 

American Textile Woolen Co. v. C. I. R 68 1 Fed. ~(2d) 
820 (1934) at page 824 also supports this ruling. 

The case at bar was reviewed by the Bo^rd (Tr. p. 
22) and its special findings of fact incorporated in the 
opinion (Tr. pp. 19 and 20). On the other hand, the 
Member who heard the case dissented anfi incorpo¬ 
rated his findings of fact in his dissenting opinion (Tr. 
pp. 22, 23 and 24). The special findings of fact in the' 
majority opinion are not inconsistent with those ap¬ 
pearing in the trial Member’s opinion. ThCy are not, 
however, all-inclusive. Following out the itule of lawr 
cited above, in equity cases it seems that this Court 


should include the findings of the trial Member not 
contained in the findings of the majority opinion, or 
at least it should interpret the findings in the majority 
opinion in the light of the findings by the Member who 
heard the case. 

A combination of the findings of fact appearing in 
the majority opinion and those appearing in the trial 
Member’s'opinion are set forth in the motion of the 
petitioner for special findings of fact nunc pro tunc 
(Tr. pp. 26-28). They do not greatly differ from the 
special findings of fact of Member Goodrich except 
that in several instances they expressly state what is 
inferred from a reading as a whole of his special find¬ 
ings. 

CONCLUSION. 

Neither 1 the special findings of fact of Member Good¬ 
rich nor those of the Board support the decision of the 
Board. They do, however, support a determination 
that the petitioner was exempt from income and prof¬ 
its taxes under Section 103 Subsection (6) of the Rev- 
enue Act of 1928, and other corresponding provisions 
of prior acts for the years 1918-1928 inclusive. 

Dated: October 25, 1935. 

Respectfully submitted, 

Frederick M. Fisk, 

Walter C. Fox, Jr., 

W. B. Sanders, 

Frank K. Nebeker, 

Attorneys for Petitioner. 
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In the United States Court of A[PP ea l s 
for the District of Columbi^i 


No. 6529 


The Stanford University Book Store, petitioner 


v. 


G-tty T. Helvering, Commissioner of Internal 

Revenue, respondent 


ON PETITION FOR REVIEW OF DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 


BRIEF FOR THE RESPONDENT 


OPINION BELOW 

The only previous opinion in the present c$se is 
that of the United States Board of Tax Appeals 
(R. 18-24), which is reported in 29 B. T. jA. 1280. 

JURISDICTION 

This petition for review involves deficieficies in 
income taxes in the aggregate amount of $4,537.63 
for fiscal years from that ending August 31, 1919, 
to and including that ending August 31, 1928 (R. 
9-17), and in excess profits taxes in the aggregate 

amount of $1,766.70 for the fiscal years ending 

(i) 
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August 31, 1920, and August 31, 1921 (R. 11-14), 
or total deficiencies of $6,304.33, and is taken from 
a decision of the Board entered February 15, 1935 
(R. 36). The decision of the Board was first en¬ 
tered February 28, 1934 (R. 25), but the decision 
so entered was vacated and set aside by an order of 
the Board dated May 26,1934 (R. 31). This latter 
order was vacated and set aside by an order of the 
Board entered February 15, 1935, in which the 
Board also reinstated its decision of February 28, 
1934, as of the date of this order; i. e., February 
15,1935 (R. 36). The ease is brought to this Court 
by petition for review filed May 6,1935 (R. 47-53), 
pursuant to Sections 1001-1003 of the Revenue Act 
of 1926, c. 27, 44 Stat. 9, 109-110, as amended by 
Section 1101 of the Revenue Act of 1932, c. 209, 47 
Stat. 169, and Section 519 of the Revenue Act of 
1934, c. 277, 48 Stat. 680. By stipulation it was 
agreed that the decision of the Board of Tax Ap¬ 
peals may be reviewed by this Court (R. 56). 

QUESTION PRESENTED 

Whether the petitioner is a corporation organ¬ 
ized and operated exclusively for educational pur¬ 
poses, no part of the net earnings of which inures 
to the benefit of any private shareholder or indi¬ 
vidual, feuch corporation being, under the provi¬ 
sions of Section 103 (6) of the Revenue Act of 1928 
and similar provisions of prior Revenue Acts, 
exempt from taxation. 
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STATUTES AND REGULATIONS INVOLVE 

The statutes and regulations involved j are set 
forth in the Appendix, infra, pp. 28-32. 

■ 

STATEMENT 

The petitioner, hereinafter referred to as the As¬ 
sociation, is a cooperative association organized in 
1897 (R. 8) under the laws of the State of Cali¬ 
fornia for the purpose of carrying on “a general 
mercantile business, for the accommodation of the 
students and faculty of Leland Stanford Junior 
University” (R. 19, 33). Membership in me Asso¬ 
ciation is restricted to members of the faculty of 
Leland Stanford University, who pay a member¬ 
ship fee of $1 (R. 8, 19, 22, 33), which fee is re¬ 
turned to a member when his membership in the 
Association is terminated (R. 19-20, 22, 33). No 
dividends or interest are paid upon the inember- 
ship fee (R. 20, 33). j 

Officers and directors of the Association^ selected 
from its membership, are in charge of its business, 
which is conducted by a manager selected by them. 
The officers and directors serve as such without 
compensation, but the manager is paid a stipulated 
salary. The Association operates two stoijes on the 
campus of Stanford University. One |of these 
stores is in a building which the Association owns, 
situated upon land upon which ground rental is 
paid to the University and the other stoi*e is in a 
building rented from the University at $75 per 
month. Both stores are about a mile away from 
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the nearest town, Palo Alto, and during the period 
here involved no competing business was operated 
in that town. The operation of the business is a 
convenience to the students and faculty of the 
University (R. 9, 20, 33). 

The Association sells textbooks, stationery, en¬ 
gineering, laboratory, and art supplies and equip¬ 
ment, notebooks, pens, typewriters (and also rents 
them), desk lamps, and other miscellaneous articles 
used by students, and fills special orders for per¬ 
sonal stationery, dance programs, emblems, and 
books. The textbooks which are sold are stocked 
after inquiry among the faculty members as to the 
expected requirements of the classes of the Univer¬ 
sity. The major part of the Association’s business 
is done with students and faculty of the University, 
but sales are also made to other persons, tourists 
and visiting parents being a small part of the total 
business. The Association makes its sales of mer¬ 
chandise at list or current retail prices and with 
each sale it issues a cash receipt, which may be 
turned in by the purchaser (at a later date) for 
rebate. At certain periods the total of sales made 
by the Association is determined and from this total 
the Association’s operating expenses are deducted. 
Out of the profits of the Association so determined 
rebates are made to purchasers who turn in receipts 
issued at the time a purchase is made. If a pur¬ 
chaser files his receipts with the Association, a re¬ 
bate is made to him regardless of what article or 
merchandise he purchased, but if receipts are not 
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filed, no rebate is made. During the years 1919 and 
1921 to 1928, inclusive, 10% annually of gr<t>ss sales 
was paid in rebates. In the year 1920, {5% was 
paid. Any excess over operating expenses in¬ 
curred by the Association not returned byj way of 
rebate is set aside in a surplus account for working 
capital and emergency requirements (unexpected 
demands such as loss by fire, earthquakes, ^tc.) (R. 
20, 33-34). 

During 1926, the only year for which detailed 
evidence was introduced before the Board (R. 20), 
rebates of sales made in all department^ of the 
Association’s stores amounted to $4,813.37, Approxi¬ 
mately $1,500 of which was on textbooks ^nd over 
$3,000 of which was on miscellaneous supplies, the 
balance being on stationery; and there was trans¬ 
ferred to the surplus account a net profit of $26,- 


546.21 (R. 35). No part of the earnings pr assets 
of the Association has been paid to any individual 


at any time except by rebates or for services actu¬ 
ally rendered, nor has any part of earnings or as¬ 
sets ever been paid to the University or gny other 
organization exempt from taxation. The Associa¬ 
tion makes an annual report of its business to the 
University (R. 20, 21, 33, 34). 

The bylaws of the Association provide that in 
the case of its dissolution or the discontinuance of 


its business “the net assets may, by the vote of two- 
thirds of the members, be transferred to ajn organi¬ 
zation with purposes similar to those of tjie Book¬ 
store, or applied to any educational, charitable, or 
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benevolent institution or purpose”, and this pro¬ 
vision was in effect throughout the entire taxable 
periods involved. The bylaws also provided for 
amendment by a majority of the members, after 
ten days’ notice was given of such proposed amend¬ 
ment (R. 20, 34). 

The Association did not pay taxes for the years 
involved, 1 under a ruling that it was exempt there¬ 
from (R. 21), but in 1930 deficiencies were assessed 
against it for such years (R. 7), and an appeal was 
taken to the Board of Tax Appeals (R. 4). It was 
contended by the Association before the Board that 
the Commissioner of Internal Revenue, who, in 
1930, assessed the deficiency, was bound by the 
prior ruling and that in any event it was a corpo¬ 
ration organized to hold title to property and turn 
over the income therefrom, less expenses, to an 
organization which was exempt (R. 20, 21). The 
Board, in an opinion reviewed by the full Board, 
held against the Association (R. 18-22). 

Thereafter, and after the entry of the Board’s 
decision, in which the deficiencies were determined 
by it as assessed by the Commissioner of Internal 
Revenue (R. 8, 25), the Association filed a motion 
for special findings of fact nunc pro tunc (R. 25- 
28), to vdiich the respondent objected (R. 29). The 
Board vacated and set aside its decision (R. 31), 
and later an amended motion for special findings 
of fact nunc pro tunc, not objected to by the re¬ 
spondent, was filed and was granted (R. 32-35). 
The Board then reinstated its former decision (R. 


36). Thereafter the Association moved the Board 
to strike from its files and the record in this case the 
amended motion for special findings of feet nunc 
pro tunc, which had been granted (R. 37), predicat¬ 
ing its motion on the contention that cpunsel, in 
making the motion which was granted, was not au¬ 
thorized to act as he did (R. 45). This motion was 
denied by the Board (R. 43-44). | 

An appeal has been taken to this Court under 
stipulation between counsel for the parties (R. 46). 

SUMMARY OF ARGUMENT 

Cases before the Board of Tax Appeals are 
heard by a division and its decision and opinion 
becomes the decision and opinion of the Board, 
unless referred to the full Board by the Chairman 
within the time stated by law. When sq referred, 
facts stated in a division’s decision and bpinion, if 
any, do not become those of, and are not binding 
upon, the Board. A finding of facts wmc pro tunc 
after decision and opinion by the Board is merely 
the adoption by the Board of those findings of fact 
as its own upon which, where there is nb substan¬ 
tial difference between these and those feets stated 
in its opinion, the Board may reinstate its decision 
which it, by order, duly made, temporarily set 
aside. 

Viewed as ultimate facts, the Board’s holding 
that the petitioner is not a corporation organized 
and operated exclusively for educational purposes 
and that part of its earnings do inure [to private 
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benevolent institution or purpose”, and this pro¬ 
vision was in effect throughout the entire taxable 
periods involved. The bylaws also provided for 
amendment by a majority of the members, after 
ten days’ 1 notice was given of such proposed amend¬ 
ment (R. 20, 34). 

The Association did not pay taxes for the years 
involved, under a ruling that it was exempt there¬ 
from (R. 21), but in 1930 deficiencies were assessed 
against it for such years (R. 7), and an appeal was 
taken to the Board of Tax Appeals (R. 4). It vras 
contended by the Association before the Board that 
the Commissioner of Internal Revenue, who, in 
1930, assessed the deficiency, was bound by the 
prior ruling and that in any event it was a corpo¬ 
ration organized to hold title to property and turn 
over the income therefrom, less expenses, to an 
organization which was exempt (R. 20, 21). The 
Board, in an opinion reviewed by the full Board, 
held against the Association (R. 18-22). 

Thereafter, and after the entry of the Board’s 
decision, in which the deficiencies were determined 
by it as assessed by the Commissioner of Internal 
Revenue (R. 8, 25), the Association filed a motion 
for special findings of fact nunc pro tunc (R. 25- 
28), to which the respondent objected (R. 29). The 
Board vacated and set aside its decision (R. 31), 
and later an amended motion for special findings 
of fact triune pro twnc, not objected to by the re¬ 
spondent, was filed and was granted (R. 32-35). 
The Board then reinstated its former decision (R. 


36). Thereafter the Association moved ihe Board 
to strike from its files and the record in this case the 

I 

amended motion for special findings of faet nunc 
pro tunc, which had been granted (R. 37)] predicat¬ 
ing its motion on the contention that counsel, in 
making the motion which was granted, was not au¬ 
thorized to act as he did (R. 45). This motion was 
denied by the Board (R. 43-44). j 

An appeal has been taken to this Court under 
stipulation between counsel for the parties (R. 46). 

SUMMARY OF ARGUMENT 

Cases before the Board of Tax Appeals are 
heard by a division and its decision and opinion 
becomes the decision and opinion of the Board, 
unless referred to the full Board by the Chairman 
within the time stated by law. When sd referred, 
facts stated in a division’s decision and Opinion, if 
any, do not become those of, and are not binding 
upon, the Board. A finding of facts nude pro tunc 
after decision and opinion by the Board is merely 
the adoption by the Board of those findings of fact 
as its own upon which, where there is no substan¬ 
tial difference between these and those facts stated 
in its opinion, the Board may reinstate its decision 
which it, by order, duly made, temporarily set 
aside. 

Viewed as ultimate facts, the Board’s holding 
that the petitioner is not a corporation organized 
and operated exclusively for educational purposes 
and that part of its earnings do inure jto private 


individuals, is not subject to review where, as here, 
the evidence is not incorporated in the record. 
Viewed as conclusions of law, the question is 
whether they are proper. We submit that they are 
in the instant case. 

Statutes for exemption from taxation are strictly 
construed and one claiming exemption must clearly 
show that he is within the letter and spirit of the 
statute. A corporation organized and operated 
to carry on a general mercantile business and one 
usually conducted for profit does not comply with 
this rule of law by showing that it accommodates, 
as a convenience, those who use and those who func¬ 
tion as a part of, an exempt corporation. The ex¬ 
emption does not turn upon a technicality when 
the evidence adduced by an organization to estab¬ 
lish its exemption fails to show that its purpose is 
that stated in the statute. 

A corporation to be exempt as one existing for 
educational purposes must also establish that no 
part of its earnings inures to the benefit of any 
private individual. When the evidence establishes 
that a certain percentage of gross profits of a cor¬ 
poration is paid yearly to persons who, by virtue of 
a contract right, have an interest in that corpora¬ 
tion, no doubt can exist that part of its earnings 
inure to the benefit of private individuals. 

When the findings of fact support the Board’s 
decision and opinion that a cooperative association 
is not a corporation organized and operated ex¬ 
clusively for educational purposes, no part of the 


any pri- 


earnings of which inures to the benefit of 
vate individual, the decision of the Board should 
he affirmed. 


ARGUMENT 


bed and 
es, but is 


The petitioner is not a corporation organ 
operated exclusively for educational purpos 
a cooperative association organized and operated for 
the purpose of carrying on a general mercantile busi¬ 
ness, part of the net earnings of which inures to the 
benefit of private individuals, and as such is not ex¬ 
empt from taxation 

i 

The sole issue in this case is whether |:he peti¬ 
tioner is a corporation organized and operated ex¬ 
clusively for educational purposes, no patt of the 
net earnings of which inures to the benefit of any 
private shareholder or individual. The petitioner 
in its brief, however, discusses the Board’s findings 
of fact in the case and what it believes the Board 
should have done. We submit that under the law 
and its rules of procedure the Board’s action in 
connection with findings of fact was proper. 

The petitioner contends in effect (Br. 26 et seq .) 

the case, 
opinion 


that as Board Member Van Fossan heard 
the statements contained in his dissenting 
(R. 22-24) should be considered findings hji the case 
and are binding on the Board. This position is, we 

submit, untenable. 

7 

Under the provisions of Section 906 (^) of the 
Revenue Act of 1924, as amended by Section 601 
of the Revenue Act of 1928, infra, the Chairman of 
the Board of Tax Appeals is authorized to divide 
the Board into divisions of one or more imembers 


and to assign members of the Board thereto. Cases 
before the Board are assigned to the division for 
hearing and the division makes a report of its de¬ 
termination in each case, which constitutes the divi¬ 
sion’s final disposition of the proceeding. Section 
906 (b) of the Revenue Act of 1924, as amended by 
Section 601 of the Revenue Act of 1928, infra, pro¬ 
vides that the report of a division shall become the 
report of the Board within thirty days after the 
report is made by the division, unless within that 
period the Chairman of the Board directs that the 
report shall be reviewed by the Board. This sec¬ 
tion also specifically provides: 

The report of a division shall not be a part 
of the record in any case in which the chair¬ 
man directs that such report shall be 
reviewed by the Board. 

In all instances the tentative decision and opinion 
of a division is reviewed by the members of that 
division, and after the division approves it, it is 
referred to the Chairman of the Board. If the 
Chairman directs that the tentative decision and 
opinion be reviewed by the Board, it does not be¬ 
come the decision and opinion of the Board but that 
which becomes the decision and opinion of the 
Board is written by some member of the full Board. 

Under Section 907 (a) of the Revenue Act of 
1924, as amended by Section 601 of the Revenue Act 
of 1928, infra, testimony adduced before the Board 
may be, and is usually, stenographically transcribed 
and the transcript of testimony, and any exhibits 
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introduced in evidence, as the record in the case, 
are available to the full Board in its consideration 
and determination of the case. 

The statement at the conclusion of the majority 
opinion “Reviewed by the Board” (R. 22) indicates 
that the opinion and decision is not the [tentative 
decision and opinion of a division member, and 
when this is the case, the tentative decision and 


opinion does not become a part of the Record in 
a case under the provision of law quoted above. 


See Hamers Manual of Board of Tax 


Appeals 


Practice (1929 Ed.), Section 138, page 115^ and also 


Commerce Clearing House Procedure and Practice 
before the Board of Tax Appeals (5th ^d., Feb¬ 
ruary 1935), page 135. j 

Board Member Van Fossan, who heaiid the in- 

. 

stant case, wrote a dissenting opinion. Ir^ the light 
of the above, no statement therein can be Said to be 
findings in this case and the Board is not bound by 


any statement made therein as a fact, assuming, 
arguendo, that such fact is at variance ^ith facts 
found by the Board, which, w T e submit, js not the 
case. 

To support its position the petitioner asserts 
that the Board follows equity rules (Br. 20). Sec¬ 
tion 907 (a) of the Revenue Act of 1924, as 
amended by Section 601 of the Revenue Act of 
1928, infra, provides in part that: | 

The proceedings of the Board anc|. its divi¬ 
sions shall be conducted in accordance with 
such rules of practice and procedure (other 
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than rules of evidence ) as the Board may 
prescribe and in accordance with the rules of 
evidence applicable in courts of equity of 
the District of Columbia. (Italics sup¬ 
plied.) 

The Board, therefore, follows equity rules only 
insofar as evidence is concerned and is not bound 
thereby in matters purely procedural, as to which 
the Board may prescribe its own rules. 

The petitioner contends, moreover (Br. 18-20), 
that, after granting the motion for special findings 
of fact nunc pro tunc (R. 32-35), the Board was in 
error in reinstating its previous decision upon 
findings of fact different from those made by the 
Board in its opinion. It is also asserted that the 
special findings of fact nunc pro tunc were not re¬ 
viewed by the Board. 

It is the duty of the Board to make findings of 
fact ( Emerald Oil Co . v. Commissioner, 72 F. (2d) 
681, 683 (C. C. A. 10th); Olson v. Commissioner r 
67 F. (2d) 726, 728 (C. C. A. 7th), certiorari de¬ 
nied, 292 U. S. 637; Insurance & Title Guarantee 
Co. v. Commissioner, 36 F. (2d) 842 (C. C. A. 2d), 
certiorari denied, 281U. S. 748; Sheppard & Myers 
v. Commissioner, 45 F. (2d) 50 (C. C. A. 3d), cer¬ 
tiorari denied, 282 U. S. 902), but the Board is not 
required to make findings as such, as findings stated 
in the opinion will be regarded as findings of fact. 
Insurance & Title Guarantee Co. v. Commissioner, 
supra; Olson v. Commissioner, supra. In the in- 


stant case the Board made findings of f4cts in its 


|g, filed a 
pro tunc 


, which it 
Buttgen- 


opinion. The petitioner, notwithstandin 
motion for special findings of fact nunc 
(R. 25-28). The motion was received by tjhe Chair¬ 
man of the Board (R. 28) and the respondent was 
allowed time within which to file objections thereto, 
if any. Objections were filed (R. 29), tjhe Board 
vacated and set aside its decision (R. 31) 
had power to do (cf. La Floridienne J . 
bach & Co. v. Commissioner, 63 F. (2d) ^30 (C. C 
A. 5th) ), the motion was set down for argument (R. 
30) and was argued on October 3, 193^ (R. 32). 
The Board’s order, of that date, was tha^ the peti¬ 
tioner was to submit amended findings and motion 
to be acted on in connection therewith (R. 32). 
An amended motion for special findings of fact 
nunc pro tunc was filed (R. 32-35), no objection 
was made thereto by the respondent, hnd it was 
granted on February 4,1935, by the member of the 
Board who wrote the majority opinioiji (R. 35). 
The petitioner subsequently filed a motion to strike 
the special findings of fact nunc pro tukc granted 
on February 4, 1935 (R. 37), and this ihotion was 
denied (R. 43-44), a memorandum in Connection 
therewith being written by Board Meijaber Mur¬ 
dock (R. 4AA6). 

Board Member Murdock, in his memorandum, 
stated that the findings of fact granted by the 
Board on February 4, 1935, were “ approved by 
the Member of the Board who wrote the prevail- 


ing opinion in the ease, after due consideration” 
(R. 46), and that (R. 45) : 

There is no claim nor indication in the 
present motion nor in the affidavit attached 
thereto that the findings of fact approved by 
the Board on February 4,1935, are unneces¬ 
sary or not proper findings upon the evi¬ 
dence in the case. * * * The findings 
approved by the Board on February 4,1935, 
appear to be proper findings of fact * * *. 

The findings of fact approved on February 4, 
1935 (R. 32-35), are, we submit, substantially the 
same as those appearing in the Board’s majority 
opinion (R. 19-22), notwithstanding the statement 
in petitioner’s brief that they are different, and 
even the differences pointed out by the petitioner 
are not material. By granting the motion the 
Board has adopted the special findings in the mo¬ 
tion as its own. Being substantially the same, and, 
as Board Member Murdock said, as they appear to 
be proper findings of fact, there can be no doubt 
that the Board could reinstate its decision on such 
findings. 

In connection with the petitioner’s assertion 
(Br. 19) that the record does not disclose that the 
special findings of fact nunc pro tunc granted on 
February 4,1935, were ever reviewed by the Board, 
it is only necessary to point out that under the pro¬ 
visions of Section 906 (b) of the Revenue Act of 
1924, as amended by Section 601 of the Revenue 
Act of 1928, infra, Board Member Goodrich, in 
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that the 
those in 


granting the order, did so as a division of the Board 
and his decision—the granting of the motion—not 
having been referred by the Chairman of tlje Board 
to the full Board within thirty days afte|r it was 
made, became the decision of the Board, j 

The record in this case, before this Court, does 
not contain any of the evidence adduced before the 
Board and there is no statement of Evidence. 
There is nothing, therefore, to indicate 
findings of fact in the Board’s opinion or 
the special findings of fact approved on February 

4, 1935, are unwarranted by the evidence.! In this 

. 

connection it is appropriate again to qupte from 
the statement of Board Member Murdock (R. 
45-46): ! 

The findings approved by the Board on 
February 4, 1935, appear to be prdper find¬ 
ings of fact * * *. No good reason ap¬ 
pears for setting aside the findings thus 
laboriously made and agreed upon 

In such case it has been held that the findings of 
fact are conclusive. Evergreen Cemetery 
Burnet, 45 F. (2d) 667 (App. D. C.); 
sioner v. Continental Screen Co., 58 F. 

(C. C. A. 6th); Tricon v. Helvering, 68! F 
280 (C. C. A. 9th). 

Furthermore, the Board determined 
petitioner was not organized and operated exclu¬ 
sively for educational purposes and that ja part of 
the net earnings of the Association inured to pri- 
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vate individuals. Viewed as the determination of 
ultimate facts, we submit they are not subject to 
review where, as here, the evidence is not incor¬ 
porated in the record. Tricon v. Helvering, supra. 
If these determinations are viewed as conclusions 
of law, then the question, which raises the sole issue 
in the case in this Court, is whether they are 
proper. We submit that they are. 

The petitioner is claiming exemption from taxa¬ 
tion. To be entitled to the exemption it must es¬ 
tablish that it is a corporation organized and oper¬ 
ated exclusively for educational purposes and that 
no part of its net earnings inures to the benefit of 
any private shareholder or individual. The prin¬ 
ciple of law that statutes granting an exemption 
from taxation are to be strictly construed, and that 
one claiming the exemption must bring himself 
clearly within the statute, is so generally recog¬ 
nized as not to require citation of authorities in its 
support. The petitioner cites eases, at page 8 of 
its brief, which are authority for an exception 
where “a higher public policy dictates a more lib¬ 
eral attitude”, such as an instance when a public 
need, which would otherwise have to be supported 
by the exercise of the taxing power, is provided 
by an organization which relieves the burdens of 
government. The fact of such an exception to the 
general rule does not aid the petitioner. 

The stated purpose for which the Association 
"was organized establishes this and is sufficient to 


dispose of this case. In the Board’s opijiion we 
find the quotation (R. 9) that the Association was 
organized for the purpose of carrying on u a gen¬ 
eral mercantile business, for the accommodation of 
the students and faculty of Leland Stanford Junior 
University” (italics supplied), and in the Associa¬ 
tion’s motion for special findings of fact v^unc pro 
tunc, granted February 4,1935, the identical words 
appear in paragraph numbered (2) (R. 33). 
Board Member Murdock, in his memorandum of 
May 6,1935, held that this finding of fact, inter alia, 
was proper upon the evidence in the case !(R. 45). 

In conducting a general mercantile business and 
one usually carried on for profit, the petitioner is 
not relieving the burdens of government and no 
‘ 4 higher public policy dictates a more liberal atti¬ 
tude” in its case. The cases cited by petitioner 
dealt with purely charitable and religioiis func¬ 
tions. The instant case deals with a jbusiness 
venture. The former mav relieve the burdens of 
government. The latter will not. 

The stated purpose of the Association refutes 
any contention that it was “ organized aiid oper¬ 
ated exclusively for educational purpose^.” The 
specific words “general mercantile business” are 
used and the meaning of these words is sd clear as 
not to admit of any equivocation. The words “for 
the accommodation of the students and faculty of 
Leland Stanford Junior University” do hot alter 
the meaning of the preceding words or aJffect the 


primary purpose of the Association. The word 
“accommodation’ 7 is defined in Webster’s New In¬ 
ternational Dictionary (1933 Ed.) as— 

2. Willingness to accommodate; obliging¬ 
ness. 

3. Whatever supplies a want or affords 
ease, refreshment, or convenience; anything 
furnished which is desired or needful; 
* * * (Italics supplied). 

It is apparent, therefore, that there is merely an 
“obligingness” or a willingness on the part of the 
Association to do what may afford someone else 
assistance or convenience and furnish what is 
wanted or needed. The ‘ i general mercantile 7 7 pur¬ 
pose must exist to do these things and the fact that 
the accommodation is made does not mean that per¬ 
sons other than the students and faculty of the 
University were not, as they were, similarly accom¬ 
modated (R. 20, 34). The Association has, then, 
a convenient, but in no sense an essential, relation¬ 
ship to the University. It is truly only an accom¬ 
modation to those of the student body and faculty 
who care to use it. 

The majority opinion of the Board states that 
the Association is neither organized nor operated 
as an educational institution, using that phrase as 
synonymous with the phrase “for an educational 
purpose 77 , pointing out that it arranges no lectures, 
holds no classes, and offers no courses. The Board 
refers to the doing of these things as attributes of 
a corporation organized for educational purposes. 
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That they are so, is manifest, and while tpey may 
not be all of the attributes of such a corporation, it 
cannot be gainsaid that they are usual attributes of 
such a corporation. 

The petitioner, in its brief (pp. 13-14), ciffces cases 
in which certain other functions, incidents, and 
uses have been held to be for educational purposes. 
While none of these cases concern exemption under 
Federal Revenue laws, it will suffice to point out 
that each one of the things mentioned in ihe cases 
cited is either definitely a function incidentally 
performed by an institution which was clearly ex¬ 
istent for an educational purpose—was an| incident 
or use by or in such an institution—or w|s educa¬ 
tional in nature. From these cases the petitioner 
urges the conclusion that the selling of textbooks is 
an educational purpose. The selling of textbooks 
is ordinarily a business carried on for profit (Cf. 
G. C. M. 159, V-2 Cumulative Bulletin 6j7). Not 
overlooking the fact that the petitioner i^ not lim¬ 
ited only to the selling of textbooks, but s^lls many 
articles which students and faculty members use, 
it does not follow that the sale of textbooks is the 
dissemination of knowledge, even if this is! intended 
to be done at low cost to those buying th^m. The 
giving away of textbooks to students aifid others 
would not be dissemination of knowledge. Text¬ 
books are at best, as the petitioner suggests, but 
tools by which knowledge may be obtained. The 
mere sale—or purchase—has not imparted or dis¬ 
seminated any knowledge. That is done by instruc- 
. 
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tion or study after the textbook has left the shelf of 
the Association. 

It is pertinent to point out that in the case of 
In re Syracuse University, 212 N. Y. S. 253, 257, 
cited by petitioner (Br. 14), the court was also con¬ 
cerned with whether a three-story building owned 
by the University, the first floor of which was used 
as a “dormitory store”, was exempt from taxation. 
The court, referring to the fact that the University 
derived income from the store, held that, as the 
first floor was “not ‘used exclusively’ for carrying 
out thereupon one or more of the educational pur¬ 
poses of the university”, it was exempt “only to the 
extent of the value of the portion [of the building] 
used for carrying out thereupon such purposes.” 
Taxation was allowed upon one-half of the value of 
the building. In that case, then, a court, in con¬ 
sidering the exemption of a corporation clearly op¬ 
erated for educational purposes, has held that the 
operation of one incidental function, the operation 
of a “dormitory store”, is not for an educational 
purpose and that that much of its property is not 
exempt, i In the instant case the book store is not 
operated by the University and is not a part of its 
corporate structure. If a store operated by a cor¬ 
poration existing for educational purposes is not, 
with direct corporate relationship, exempt from 
taxation, then, a fortiori, a store not operated by 
such a corporation but operated merely as a con¬ 
venience, or accommodation, to the students and 
faculty of such a corporation, is not exempt. 


I 

We agree with the statement in the dissenting 
opinion that (R. 23) : 

The primary purpose for which a corpora¬ 
tion is organized and according to which it 
operates determines its rights to exemption. 

but it does not follow that the primary purpose for 
which this Association was organized and according 
to which it operates is one which entitles ill to ex¬ 
emption. The eases cited by petitioner on J)age 15 
of its brief refute, rather than support, its Conten¬ 
tion. In those cases the corporations whi<jh were 
the subject of discussion were clearly organised and 
operated for purposes which entitled theni to ex¬ 
emption, and the question was not whether Ithe pur¬ 
pose so entitled them, but whether the doing of 
other incidental things altered the purpose. 

The incidental things which were done by the ex¬ 
empt corporations, in at least two of the ca^es, were 
the sale of certain articles, in one case th^ sale of 


, by the 
of these 


books, and, as it was held in those cases 
Supreme Court in one case, that the doing 
incidental things did not affect the primary pur¬ 
poses for which the exempt corporations were or¬ 
ganized and operated, it follows that th<f>se inci¬ 
dental things were not in themselves functions 
which would entitle a corporation to exemption. 

Therein lies the distinction between thtee cases 
and the instant case. The primary purpose there 
remained the same even though certain incidental 


things were done. Here the primary purpose, that 
of conducting a general mercantile business, es- 
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tablishes that, as a matter of law, the petitioner is 
not organized and operated for an educational pur¬ 
pose. 

The Board also points out that the petitioner is 
not an integral part of Leland Stanford Junior 
University (R. 21). That this is true is manifest. 
The findings of fact do not show that there was any 
corporate relationship. The Association is merely 
a convenience to the students and faculty. While 
it is true the directors and officers of the Associa¬ 
tion are members of the University faculty, it is 
not shown that it is a part of the duties of these in¬ 
dividuals under their employment by the Univer¬ 
sity to manage the affairs of the Association. The 
members of the faculty serve in this capacity 
merely by virtue of their membership in the Asso¬ 
ciation, which, as faculty members, is not compul¬ 
sory. They serve then in an individual and not in 
a collegiate capacity. Moreover, the University, 
notwithstanding that an annual report of the Asso¬ 
ciation’s condition is submitted to its registrar, 
does not exercise any control over the Association’s 
affairs or take any action on the report. 

In the light of the foregoing, it is clear that the 
Association is not a corporation organized and 
operated exclusively for educational purposes. 

To entitle a corporation to exemption the stat¬ 
ute also requires that it be established that no part 
of the corporation’s earnings inures to the benefit 
of any private shareholder or individual. If a cor¬ 
poration does not function for an educational pur- 
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pose, it is not exempt whether its earnings do so 
inure or not. We have shown that the petitioner 
does not so function, but it is, nevertheless, appro¬ 
priate to point out that the petitioner also jdoes not 
satisfy this element upon which exemption may be 
predicated. The Board correctly held that “a part 
of the net earnings of the association does inure to 
private individuals” and, correctly, considered this 
point controlling in this case (R. 22). It pointed 
out that “dividends or rebates” are regularly paid 
to such customers as turn in their purchasd receipts 
and that, while the majority of the customers may 
be students or faculty members of the University, 
“still such customers are private individuals” so 
far as the statute is concerned. Moreover, the 
Board stated that “it cannot be disputed that they 
receive such part of the association’s net earnings 
as its directors see fit to distribute.” This state¬ 
ment is fully supported by paragraph numbered 
(6) of the motion for special findings of ^act nunc 
pro tunc granted by the Board on February 4,1935 
(R. 34). The holding of the Board is, therefore, 
unquestionably correct. 

We are concerned with a cooperative ass ociation, 
the very nature of which establishes that those who 
deal with it, those who make purchases from it, may 
thereby expect some return. The purchaser ac¬ 
quires a right, when he obtains a receipt, to receive 
whatever rebates are fixed to be paid thereon. Cer¬ 
tainly, therefore, a purchaser has, and all purchas¬ 
ers have, as is said in Article 527 of Treasury Regu- 


24 


lations 74, “a personal and private interest in the 

activities of the corporation ”, the Association in 

this case. The approved special findings of fact 

(R. 34) definitely establish that rebates are paid 4 

from the profits—the earnings—of the Association, 

and that any excess thereof goes to a surplus ac- 

i 

count. There can be no question, then, but that 
part of the petitioner’s earnings do inure to the 
benefit of private individuals, because the pur¬ 
chasers who obtain rebates are individuals. f 

It is asserted (Br. 12) that the rebate was in 
reality a return to the purchaser of an overpayment 
to the seller by the purchaser at the time of sale. < 

This is not in accordance with the facts found by A 

the Board. The record establishes that the rebates 
each year, except one, of those involved, was a cer¬ 
tain percentage of gross sales—none in 1918, when 
there were no earnings, 5% in 1920 and 10% in 
each of the other years (R. 20, 34). Certainly it 4 

cannot be supposed—and the record is silent on the * 

point—that during each of the years when the same 
percentage of rebate was paid, that the gross 
sales—gross earnings—were the same amount. If 
an overpayment were made, the percentage must 
have varied from year to year because, also, the 
number of sales made would hardly be the same in 
nine separate and distinct years. Moreover, if a re¬ 
turn of overpayment were what was made, it is diffi- * 

cult to understand why, in the year 1926, the only t 

year for which any figures are given in the record, 
a total of only $4,813.37 was paid in rebates when 
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$26,546.21 was transferred to the Associations sur¬ 
plus account (R. 35). Manifestly, therefore, the 
rebates were not refunds of overpayments. | What 
the Association may have regarded them, if it posi¬ 
tively considered the matter at all, is immaterial. 
The fact remains that it rebated only a certain per¬ 
centage. 

We are brought to a consideration of thq provi¬ 
sion of petitioner’s bylaws that upon dissolution 
its “ net assets may * * * be transferred to an 
organization with purposes similar to those of the 
book store, or applied to any educational, char¬ 
itable, or benevolent institution or purpose” (Br. 
10-11). Italics supplied. This provisiop of the 
bylaws was in effect throughout the whoU of the 
period involved in the instant case (R. 34), but 
these same bylaws specifically provided for amend¬ 
ments by the votes of a majority of the members 
of the book store after ten days’ notice of siich pro¬ 
posed amendment has been given (R. 34). As well 
as showing that no part of its earnings inured to 
the benefit of any individual in any of the years in¬ 
volved, which has not been done, the petitioner must 
show that no part will ever be paid to any indi¬ 
vidual. The bylaws refer specifically to disposi¬ 
tion of assets—incidentally surplus—at dissolution 
of the Association, but this does not mean that at 
any time prior thereto it may not distribute the 
surplus. It may be distributed, for exapple, to 
purchasers, as a larger rebate than in any of the 
years involved. In any event, the bylaws may be 


changed and no part of the earnings were, in any 
of the years involved, paid to Stanford University 
or any other exempt corporation (R* 20, 34). 

The contention (Br. 11) that the by-laws could 
not be amended as to the dissolution of assets 44 as 
the membership (of the Association) is composed 
exclusively of members of the faculty of Stanford 
University”, is untenable. The members might not 
vote to change the by-laws, hut that the by-laws 
“can never be amended”, because the members who 
would vote are members of the faculty of the Uni¬ 
versity, is to infer that the University exercises 
control over the petitioner’s affairs, which the rec¬ 
ord, beyond doubt, does not establish, and that the 
University authorities can control individuals when 
members of the Association, which is not the case. 
As long as the by-laws remained as they were dur¬ 
ing the period involved they might be changed, 
notwithstanding that the members of the Associa¬ 
tion who would vote were members of the faculty 
of the University. 

The petitioner asserts (Br. 17) that the question 
of exemption should not turn upon legal techni¬ 
calities and cites, in support of this proposition, 
Slocvm v. Bowers, 15 F. (2d) 400 (S. D. N. Y.). 
The judgment in that case was affirmed in Bowers 
v. Slocum, 20 F. (2d) 350 (C. C. A. 2d). The prin¬ 
ciple of law which is there laid down is not appli¬ 
cable in the determination of the question in the 
instant case. There the court was concerned with 


27 


whether income in the hands of an execiitor was 
taxable, under the provisions of Section 219 of the 
Kevenue Act of 1918, when, under the terms of the 
will of the decedent, that income was, ultimately, 
distributable to exempt corporations. 

In this case we are not concerned with a similar 
situation. No exempt corporation has an^ right or 
title to the income of the Association. Th£ Slocum 
case, supra, therefore, is of no aid to the petitioner 
in the instant case because the Board has not 
turned its decision upon a legal technicality, but 
has properly held that the Association doe|s not fall 
within either the letter or the spirit of thk statute. 

In view of the above we submit that the Board 
was correct in its conclusion that the petitioner is 
not a corporation organized and operated exclu¬ 
sively for educational purposes, no part of the net 
earnings of which inures to the benefit of any pri¬ 
vate shareholder or individual, and, is nbt, there¬ 
fore, exempt from taxation, and that it^ decision 
and opinion is supported by the facts found by it. 

CONCLUSION 

It is respectfully submitted that the decision of 
the Board should be affirmed. 

Prank J. Wideman, 
Assistant Attorney General . 
Norman D. Keller, 
Howard P. Locke, 

Special Assistants to the Attorney General . 

November 1935. 


APPENDIX 


Revenue Act of 1928, c. 852,45 Stat. 791: 

Sec. 103. Exemptions from tax on cor¬ 
porations. 

The following organizations shall be ex¬ 
empt from taxation under this title— 

* * * * * 

(6) Corporations * * * organized and 
operated exclusively for * * * educa¬ 
tional purposes * * * no part of the 

net earnings of which inures to the benefit 
of any private shareholder or individual; 
***** 

Sec. 601. Board of tax appeals—pro¬ 
cedure. 

Sections 906 and 907 (a) and (b) of the 
Revenue Act of 1924, as amended, are fur¬ 
ther amended to read as follows: 

‘ 4 Sec. 906. (a) The chairman may from 
time to time divide the Board into divisions 
of one or more members, assign the members 
of the Board thereto, and in case of a di¬ 
vision of more than one member, designate 
the chief thereof. * * * A division 

shall hear, and make a determination upon, 
any proceeding instituted before the Board 
and any motion in ‘connection therewith, 
assigned to such division by the chairman, 
and shall make a report of any such deter¬ 
mination which constitutes its final disposi¬ 
tion of the proceeding. 

“(b) The report of the division shall be¬ 
come the report of the Board within 30 days 
after such report by the division, unless 
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within such period the chairman has directed 
that such report shall be reviewed by the 
Board. Any preliminary action bV a divi¬ 
sion which does not form the basis for the 
entry of the final decision shall not be subject 
to review by the Board except in accordance 
with such rules as the Board may prescribe. 
The report of a division shall not b£ a part 
of the record in any case in which the chair¬ 
man directs that such report shalj be re¬ 
viewed by the Board. 

***** 

“(d) A decision of the Board (except a 
decision dismissing a proceeding for lack of 
jurisdiction) shall be held to be Rendered 
upon the date that an order specifying the 
amount of the deficiency is entered in the 
records of the Board. If the Board dis¬ 
misses a proceeding for reasons other than 
lack of jurisdiction and is unable from the 
record to determine the amount of [the defi¬ 
ciency determined by the Commissioner, or 
if the Board dismisses a proceeding! for lack 
of jurisdiction, an order to that efiject shall 
be entered in the records of the Bcjard, and 
the decision of the Board shall be held to be 
rendered upon the date of such entfy. 
***** 

“Sec. 907. (a) Notice and opportunity to 
be heard upon any proceeding instituted be¬ 
fore the Board shall be given to the taxpayer 
and the Commissioner, and a report j upon the 
proceeding and a decision thereon 1 shall be 
made as quickly as practicable, ^he deci¬ 
sion shall be made by a member in accord¬ 
ance with the report of the Board, and such 
decision so made shall, when entered, be the 
decision of the Board. If an opportunity 
to be heard upon the proceeding is given 
before a division of the Board, neither the 


taxpayer nor the Commissioner shall be en¬ 
titled to notice and opportunity to be heard 
before the Board upon review, except upon 
a specific order of the chairman. Hearings 
before the Board and its divisions shall be 
open to the public, and the testimony, and, 
if the Board so requires, the argument shall 
be stenographically reported. The Board is 
authorized to contract (by renewal of con¬ 
tract or otherwise) for the reporting of such 
hearings, and in such contract to fix the 
terms and conditions under which tran¬ 
scripts will be supplied by the contractor to 
the Board and to other persons and agencies. 
The proceedings of the Board and its divi¬ 
sions shall be conducted in accordance with 
such rules of practice and procedure (other 
than rules of evidence) as the Board may 
prescribe and in accordance with the rules of 
evidence applicable in courts of equity of the 
District of Columbia. * * * 

(b) It shall be the duty of the Board and 
of each division to include in its report upon 
any proceeding its findings of fact or opin¬ 
ion or memorandum opinion. The Board 
shall report in writing all of its findings of 
fact, opinions, and memorandum opinions” 
(17. S. C., Title 26, Secs. 603, 616, 617, 618). 

Section 231 (6) of the Revenue Act of 1918, c. 
18, 40 Stat. 1057; Revenue Act of 1921, c. 136, 42 
Stat. 227; Revenue Act of 1924, c. 234, 43 Stat. 253; 
Revenue Act of 1926, c. 27, 44 Stat. 9, is substan¬ 
tially the same as Section 103 (6) quoted above. 

Treasury Regulations 74: 

Art. 521. Proof of exemption. — In order 
to establish its exemption and thus be re¬ 
lieved of the duty of filing returns of income 
and paying the tax, it is necessary that every 
organization claiming exemption file an affi- 
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davit with the collector of the district in 
which it is located, showing the character of 
the organization, the purpose forj which it 
was organized, its actual activities, the 
sources of its income and its disposition, 
whether or not any of its income is credited 
to surplus or may inure to the benefit of any 
private shareholder or individual, and in 
general all facts relating to its Operations 
which affect its right to exemption.j To such 
affidavit should be attached a cojpy of the 
charter or articles of incorporation, the by¬ 
laws of the organization, and the latest finan¬ 
cial statement, showing the assets, liabilities, 
receipts, and disbursements of the organi¬ 
zation. j 

In the case of the particular classes of 
organizations listed below, the following 
additional information should be embodied 
in or attached to, and made a p4rt of, the 
affidavit referred to above: 

* * * * j * 

(3) Educational organizations: Whether 
any of the shareholders are paid by the or¬ 
ganization, and if so, the reasoiji for each 
such payment and the amount thereof; 

***** 

Art. 527. Religious, charitable, scientific, 
literary, and educational organisations and 
community chests .—In order to be exempt 
under section 103 (6), the organisation must 
meet two tests: 

(1) It must be organized and operated 
exclusively for one or more of tljie specified 
purposes; and 

(2) Its net income must not inure in 
whole or in part to the benefit of private 
shareholders or individuals. 

* * * * * 
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An association whose sole purpose is the 
instruction of the public, or an association 
whose primary purpose is to give lectures on 
subjects useful to the individual and bene¬ 
ficial to the community may be exempt as an 
educational corporation, even though such 
an association has incidental amusement 
features. Associations formed to dissemi¬ 
nate controversial or partisan propaganda 
are not educational within the meaning of 
the Act. 

Since a corporation to be exempt under 
section 103 (6) must be organized and oper¬ 
ated exclusively for one or more of the speci¬ 
fied purposes, an organization which has cer¬ 
tain religious purposes and which also 
manufactures and sells articles to the public 
for profit, is not exempt even though its 
property is held in common and its profits 
do not inure to the benefit of individual mem¬ 
bers of the organization. 

The words “ private shareholder or indi¬ 
vidual’ ? in section 103 refer to individuals 
having a personal and private interest in the 
activities of the corporation. 

Articles 511 and 517 of Treasury Regulations 45 
(1920 Ed.), Treasury Regulations 62 (1922 Ed.), 
Treasury Regulations 65, and Treasury Regula¬ 
tions 69 are substantially the same as the above 
quoted. 
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